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PREFACE 

Within the Federal sector a broad array of administrative procedures 
are employed in dispute resolution. These procedures vary from trial-type 
administrative hearings to less formal procedures involving conciliation » 
fact-finding, mediation » and arbitration. The disputes arise in virtually 
every area of government activity Including such matters as licensing, 
ratemaking, safety and health regulation, disability claims, income 
maintenance programs, and personnel actions in the Federal sector* The 
tendency in recent years among Federal agencies has been to expand the 
use of less formal procedures as a means to expedite the dispute settlement 
process and reduce what has become for some agencies a growing backlog 
of disputes. Against this background, the U.S Merit Systems Protection 
Board introduced an appeals arbitration procedure in March 1983, as an 
alternative to its formal appeals procedure. The appeals arbitration 
procedure employed the use of arbitration for disputes that could not be 
encouraged to settle voluntarily. This procedure was expected to provide 
Federal workers with a less formal, more expeditious means to resolve 
disputed personnel actions. 

Determining if this objective was realized is the subject of this 
study. The study has been conducted under the auspices of the Public 
Policy Program of the George Washington University with support from the 
Administrative Conference of the United States. Funding for the study 
was provided by the MSPB. Two features of the study help to set it 
apart from other studies of administrative procedures. The first is its 



controlled experimental nature. The study employs a quasi-experimental 
research design with a nonequivalent control group, whereby appeals 
using the expedited procedure are matched with similar appeals using the 
formal procedure and comparisons made of their performance. The consequence 
of this design is the researcher's greater confidence in the study findings. 
The second feature is the breadth of performance measures examined. The 
study investigates the implementation of the alternative appeals procedure 
and its impact on a diverse set of performance measures related to the 
expedited procedure's timeliness, cost-effectiveness, and equity and 
fairness. 

The evaluation has benefited from the support of many individuals. 
Rose Anne Lawson, Jeffrey Lubbers, and Charles Pou, representing the 
Administrative Conference of the U.S., helped trace the historical 
development of appeals arbitration and conduct a mail survey of appellants 
and agencies. Within the MSPB, comments on the evaluation plan and 
estimates of formal transcript costs were provided by David Chananie, 
John Palguta, and Rosemary Storey. Access to MSPB appeals data was made 
possible by Paul Mahoney with support from Walter Carlson and David 
Pettyjohn. A special note of appreciation is offered to Paul Trayers 
who monitored the study for the Board, with support from Deborah 
Stover-Springer, and provided valuable insights into the workings of the 
appeals process and served as a sounding board for our ideas. 

In the final assessment, the evaluation could not have been 
successfully completed without the cooperation of MSPB staff in the 
pilot study sites. We especially wish to thank the Regional Directors 



and Evaluation Coordinators in each site who spent many hours in matching 
appeals for study and in distributing the evaluation survey. The insights 
offered by these individuals and Presiding Officials have enriched the 
study enormously. We of course would be remiss if we did not express 
our appreciation to the appellants, attorneys ^ union representatives » 
and agency representatives who took time to talk with us and to complete 
the evaluation survey. From our own staff we wish to thank Erin Bailey 
for her many faithful hours devoted to the production of this report. 
As is customary, the views expressed in this study are our own. We 
naturally assume responsibility for any errors or omissions. 
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CHAPTER ONE 
Executive Summary and Recommendations 

The U.S« Merit Systems Protection Board was created under the Civil 
Service Reform Act of 1978 and charged with protecting Federal personnel 
systems against political abuses and resolving employee grievances within 
these systems. A formal appeals procedure (FAP) was developed to resolve 
employee grievances. In March 1983i the MSPB introduced an expedited 
appeals procedure called appeals arbitration* This procedure was designed 
to offer Federal employees a less costly, more informal method for resolving 
routine disputed personnel actions while also affording a fair, impartial 
forum for the hearing of these disputes. 

Appellants and agencies could voluntarily elect to use the appeals 
arbitration procedure (AAP) with the approval of a MSPB Regional Director. 
In agreeing to use this procedure, the parties waived certain rights 
available under the FAP. The parties gave up the right to formal discovery 
and the restriction of ££ parte communications. They also agreed to 
dispense with a hearing transcript and to accept restrictions on their 
right to petition for a review of the initial decision. In exchange for 
this, the parties were to receive an expedited decision within 60 days 
rather than the 120 days of the FAP. 

A 12-month pilot study of the AAP was initiated in four MSPB regions 
including Chicago, Denver, San Francisco, and Seattle. A fifth region, 
Dallas, was added in October 1983> and the study extended to 18-months. 
Before the study was completed, the AAP was modified and a sixth region, 



Boston, was added. The modification included changing the name of the 
AAP to the voluntary expedited appeals procedure (VEAP) to reduce its 
confusion with labor arbitration. Restrictions on the right to petition 
for a review of the initial decison were also broadened to conform with 
those of the FAP. 

These changes were the result of public comments and early evaluation 
findings involving the AAP. This chapter summarizes these findings and 
offers recommendations concerning the expansion of the expedited appeals 
procedure to other MSPB regions. The findings are drawn from data gathered 
from MSPB administrative records, field observation of AAP and FAP hearings, 
site visits with MSPB regional officials, and a mail survey of appellants 
and agency representatives in AAP cases and a matched set of FAP cases. 
Five regions were included in the evaluation with Boston excluded due to 
its late addition to the pilot study. 

SUMMARY OF THE FINDINGS 

The MSPB stated its objectives for the AAP as providing Federal 
employees and agencies with a more expeditious, less costly means of 
resolving routine disputed personnel actions while also affording a 
fair, impartial forum for the hearing of these disputes. These objectives 
were achieved. The AAP cut the time in half to obtain an initial decision 
under the FAP. The average time for an initial decision under the AAP 
was 61 days. In similar FAP cases, the time was 133 days. The AAP 
expedited the appeals process by more than doubling the likelihood of a 
voluntary settlement. One out of seven appeals under the AAP resulted 



in a voluntary settlement. The AAP, In addition, reduced the time required 
for a petition for review of the initial decision. 

In doing this 9 the AAP produced substantial cost savings for the 
MSPBi agencies 9 and appellants. As Presiding Officials became more 
familiar with the procedure^ the MSPB was able to achieve cost savings 
per case of over 40 percent under the AAP compared with similar FAP 
cases o Agencies were able to reduce witness and travel costs by more 
than half while also reducing their exposure to sizeable backpay 
settlements* Appellants were able to get a faster decision and reduce 
the foregone earnings and psychic costs associated with waiting for a 
resolution of the appeal. 

This was accomplished without sacrificing fairness and impartiality 
for an expedited proceeding. Appellants and agencies found the decisions 
of the AAP to be consistent with those of the FAP. In a comparison of 
AAP cases with similar FAP cases i the agency was affirmed in slightly 
more than 82 percent of the appeals under both procedures and reversed 
or mitigated in the remainder. As a result » there is no compelling 
reason for agencies or appellants to expect decisions to differ based on 
which appeals procedure is used • 

On the whole, the procedural steps of the AAP were found to be as 
equitable and fair as those of the FAP by appellants and agencies in 
matched comparisons. In several instances, appellants and agencies 
using the AAP actually gave the procedure higher marks for equity and 
fairness than those using the FAP. The only exception involved reactions 
to the amount of time allowed for preparation of the appeal under the 



AAP. The parties acknowledged the pressure created by the expedited 
schedule of the AAP, but also expressed satisfaction with its quick 
decision. 

The AAP was well received by appellants and agencies who elected to 
use the expedited procedure. The problem was that the number willing to 
try the AAP was small in relation to the number eligible. The AAP was 
intended for appeals that were routine in nature. Appeals that were 
complex or potentially precedential, as determined by the Regional Director, 
were to be excluded. The findings show that approximately one-third of 
the appeals filed with the MSPB are eligible for the AAP. Nine out of 
ten of the eligible appeals involve adverse actions, performance issues, 
and reductions-in-f orce . 

Federal agencies with large numbers of eligible appeals Included 
the U.S. Postal Service, the Veterans Administration, and the various 
branches of the Armed Services. With some variation among the regional 
sites, appellants elected to use the AAP in no fewer than 25 percent of 
the appeals declared eligible for the AAP. Agencies, on the other hand, 
consented to use the expedited procedure in no more than 14 percent of 
eligible appeals. The constraint on the number of appeals brought under 
the expedited procedure, at this time, rests with Federal agencies. 

During the 18-month pilot study, 102 appeals were processed under 
the AAP in the five study sites. Chicago accounted for over half this 
number with 53 AAP cases, which was twice its share of total case receipts 
in the five study sites. Chicago was followed by San Francisco with 23 
AAP cases, Dallas with 18, Seattle with 7f and Denver with 1. The number 



for Dallas, of course ^ reflects Its participation in the pilot study for 
only 12 months. 

The number of appellants representing themselves under the AAP and 
taking advantage of the simplified procedure did not exceed that under 
the FAP in matched comparisons. Unions used the expedited procedure at 
the same rate as in the FAP. Efforts to acquaint agencies, employees, 
unions, and private attorneys with information about the AAP at the 
regional level appeared to play an important role in the number of parties 
electing to use the AAP. Outreach to Federal agencies in the Chicago 
region, conducted with regional support from the Office of Personnel 
Management, was viewed as an important factor contributing to the results 
in this site. 

With some Important exceptions, the AAP was implemented as designed 
in the five study sites. One exception involved the determination of 
appeals eligible for the AAP. Information concerning appeals eligibility 
was not recorded by Denver or Seattle, but was in Chicago, Dallas, and 
San Francisco. The information shows that San Francisco declared only a 
third of the appeals eligible for the AAP that were declared eligible in 
Chicago and Dallas. This difference stemmed from San Francisco's narrow 
interpretation of eligiblity criteria and its blanket use of the Regional 
Director's authority to exclude appeals from the AAP while it reduced 
its backlog of appeals from the Air Traffic Controllers' strike. 

Another exception was the implementation of steps to encourage 
voluntary settlement as a feature of the AAP. By design, the Presiding 
Official was expected to encourage the parties to voluntarily settle the 
dispute, and then, if unsuccessful, to act as an arbitrator and issue a 



decision. The Implementation of this feature at the outset was uneven 
with some Presiding Officials demonstrating a lack of experience in 
performing this role. On the whole i however, the effort was successful 
with one out of seven AAP cases closed with a voluntary settlement compared 
with one out of eighteen among similar FA? cases. 

In designing the AAP» the MSPB anticipated there might be problems 
in preparation of the Joint arbitration record i and in fact, there were. 
The JAR encouraged the parties to come together and prepare a Joint 
statement of the issues in the dispute and to state the areas of their 
agreement and disagreement. The objective was to narrow the boundaries 
of the dispute and encourage a voluntary settlement. The JAR was to be 
prepared within 30 days of the MSPB^s receipt of the appeal. Logistical 
problems in bringing the parties together within the short time frame 
allowed made a Joint statement Impossible in a number of cases. 
Anticipating this, the flexibility of Presiding Officials in accepting 
separate statements from the parties preserved the JAR*s value. 

Beyond these exceptions, the implementation of the AAP also showed 
that Presiding Officials could not handle as many AAP cases at one time 
as handled under the FAP. The short time frame of the AAP and its use 
of worksite hearings made it difficult to schedule hearings efficiently. 
Settlement efforts also required a more Intensive commitment of time. 
The consensus among Presiding Officials was that up to one quarter of 
their regular caseload could be handled under the AAP without affecting 
the adjudication of their FAP cases. This translates into a 25 percent 
increase annually in the number of cases each Presiding Official can 
comfortably handle. 



RECOMMENDATIONS 

Against this background, it is reconunended that the MSPB adopt the 
AAP in its modified form, identified as the VEAP, as a regular method 
for settling matters subject to the Board's appellate jurisdiction. The 
AAP has demonstrated its success in achieving the objectives established 
for it by the MSPB and should become a permanent feature of the Board's 
dispute settlement process « The VEAP, as such, should be extended to 
all 11 MSPB regions. The findings above, applying to the AAP, are accepted 
as applying to the VEAP since none of the changes made in the AAP modify 
its basic design or the potential to accomplish its stated objectives. 

The changes in the AAP were intended to reduce the confusion of the 
procedure among appellants and agencies with labor arbitration. These 
changes, along with an explanation of the VEAP's benefits, are expected 
to expand the willingness of the parties to use the expedited procedure. 
Other steps 9 however, will be important to ensuring the VEAP's success 
and its contribution to the interest of the parties and the MSPB. As 
the program is expanded to other regions, it will need to be monitored 
closely to ensure its proper implementation and to identify problems 
promptly. 

Eligibility Standards 

Consistent standards of eligibility for the VEAP should be applied 
in all regions. Written guidelines should be provided and performance 
monitored. The MSPB maintains an automated data system for tracking 
appeal activity in each regional office. This case tracking system was 
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modified to trace VEAP activity. It included a new activity code for 
appellants electing to use the VEAP in their petition for appeal, but 
for those who did not, the system failed to include a code indicating if 
the 10-day window for election of the AAP was opened to them. This 
information is necessary to determine if a Regional Director has initially 
declared the appeal eligible for the VEAP. Without this information/ 
the number of appeals declared eligible for the VEAP cannot be monitored. 

The monitoring of eligibility for the VEAP in this study depended 
on manually maintained records in each study site. Denver and Seattle 
did not maintain these records, and thus, it was not possible to compare 
the standards of eligibility employed in these sites with those in Chicago, 
Dallas, and San Francisco. The differences found in San Francisco indicates 
that this monitoring is important. The new activity code should be 
added to the case tracking system and the number of appeals declared 
eligible for the VEAP should be followed closely by management during 
the early stages of the VEAP*s implementation in the new regional sites. 
Thereafter, this information should be incorporated in the Board *s annual 
study of appeals decisions. 

Even if both parties elect to use the VEAP, a Regional Director may 
determine that the appeal is too complex or possibly precedential, such 
that it is converted to the FAP. This conversion may also be made for 
administrative reasons related to efficiency. For example, due to leave 
schedules or workloads, a Presiding Official may not be available to 
handle the expedited appeal. The MSPB*s case tracking system included 
an activity code indicating if the Regional Director denied the parties 



the right to use the VEAP. It also included qualifiers explaining why. 
These qualifiers 9 however 9 are limited to reasons involving the appeal's 
complexity and do not cover other reasons involving efficiency. These 
qualifiers should be added to permit better tracking of constraints to 
the VEAP^s use. 

These changes are important to maintaining a useful management 
information system that will yield timely information assuring the 
successful implementation of the VEAP in the new regional sites and 
following its activity in the old sites. To be useful ^ however, the 
information must be entered in timely fashion with attention to accuracy. 
Most of the study sites 9 after adding an appeal to the case tracking 
system^ do not update the record until an initial decision has been 
issued. In the interim^ new activities are recorded in a manual system 
for later entry in the automated data system. Management demands on the 
system do not appear to require the more timely entry of appeal activities. 
It was evident 9 however ^ that cheinges in the case tracking system produced 
confusion among regional staff in their accurate updating of appeal 
activity under the VEAPo With this in mind, training in the use of the 
modified case tracking system should be provided staff in the new regional 
sites « 

Performance Standards 

The MSPB in its introduction of the AAP had only a limited amount 
of information available on which to base its performance expectations 
for the new appeals procedure. The pilot study provides information 
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which can be used for this purpose. The study shows, for example, the 
types of appeals found best suited to the expedited procedure. In examining 
the distribution of these appeals among the MSPB's 11 regions, It Is 
possible to estimate how many expedited appeals might be adjudicated in 
each office. From the experience of Chicago and Dallas, it Is reasonable 
to expect that one out of three appeals filed will be eligible for the 
VEAP. Thereafter, the number of appeals actually using the VEAP will 
depend on its election by appellants and agencies. 

At a minimum, the Board should establish performance standards for 
Regional Directors with regard to the number of appeals declared eligible 
for the VEAP. The failure to open the door fully to the use of the VEAP 
restricts the productivity gains and cost savings to be realized by the 
MSPB. Beyond this, the number of appellants and agencies electing to 
use the VEAP will depend, in part, on the level of regional outreach 
efforts. To this extent, the Board may wish to adopt standards to 
encourage this outreach. From the pilot study, no fewer than one out of 
four appellants in eligible cases should be expected to elect the VEAP. 
Among agencies with cases eligible for the VEAP, no fewer than one out 
of ten should consent to use the expedited procedure. The adoption of 
standards such as these are Important to establishing accountability at 
the regional level. 

Outreach 

Efforts to reach Federal agencies, employees, unions, and private 
attorneys with information about the benefits of the VEAP will Influence 
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the number of parties consenting to use the expedited procedure. Efforts 
at the regional level were found to be especially Important. The expansion 
of the VEAP to new regions should be accompanied by emphasis on regional 
outreach. The type of program conducted In Chicago combining support 
from headquarters, regional staff, and the Office of Personnel Management 
should be considered as a model. These efforts should draw heavily on 
the results of the evaluation. The evaluation, as summarized above, 
points to substantial cost savings for the parties and the satisfaction 
of the parties with the expedited procedure. Questions raised in early 
public comments on the proposed alternative appeals procedure can now be 
answered in favor of the VEAP. This information should be disseminated 
as extensively as possible. 

The emphasis in outreach at this time should be on Federal agencies. 
With the exception of Chicago where the number of agencies consenting to 
use the VEAP is beginning to approach that of electing appellants, the 
failure of agencies to consent to use the expedited procedure has 
been the principal constraint to its expanded use. More appellants, of 
course, should be encouraged to use the VEAP, especially in Chicago, but 
the potential for expanding its use rests at this time with encouraging 
more agencies to give the expedited procedure a try. An emphasis on 
outreach to Federal agencies with information about the expedited procedure 
and its benefits for them will be important to expanding the number of 
agencies voluntarily electing to use the VEAP. 
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Assignment of VEAP Cases 

During the pilot study, the number of appellants and agencies electing 
to use the VEAP was small enough not to create a problem of overloading 
Presiding Officials with expedited appeals. If the VEAP^s use is expanded, 
this problem may arise. The problem is created by the random method 
used by some Regional Directors in assigning appeals. As appeals are 
filed, they are assigned to Presiding Officials without knowledge of 
whether or not the parties will elect to use the expedited procedure. 
With substantial numbers of appeals using the VEAP, this could result in 
Presiding Officials being forced to handle a much larger number of expedited 
appeals than considered desirable. Using this approach, management does 
not have the opportunity to spread the VEAP caseload evenly among Presiding 
Officials or to assign them in a way which takes advantage of the 
opportunity to organize hearing schedules efficiently. 

In other offices, the Regional Director delays assigning appeals to 
Presiding Officials until the 15th day following receipt of the appeal 
when the parties are expected to indicate which appeals procedure will 
be used. This has the disadvantage of requiring more time on the part 
of the Regional Director in appeal assignment. However, this disadvantage 
is offset by the opportunity to assign VEAP cases evenly among Presiding 
Officials. By becoming closely Involved with each appeal, the Regional 
Director is able to apply a uniform standard of eligibility rather than 
be subject to recommendations from Presiding Officials with varying 
standards. This approach also permits the Regional Director to match 
cases with the special skills of Presiding Officials. With the expansion 
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of the VEAPy this method of case assignment is recommended for all regional 
offices. 

Encouraging Voluntary Settlements 

Voluntary settlements are proven to be the most cost-effective 
means for dispute resolution , and the VEAF, with Its emphasis on this, 
has been shown to be effective in encouraging these settlements. The 
ability of Presiding Officials to function effectively in encouraging 
voluntary settlements requires skill and experience. As the VEAP is 
expanded, training in settlement methodologies should be provided to all 
participating Presiding Officials in the new sites. Presiding Officials 
in the study sites who have demonstrated their effectiveness in encouraging 
voluntary settlements should be used in providing this training. Site 
visits and discussions with Presiding Officials in pilot study sites 
reveals considerable variation in settlement techniques, with some more 
successful than others. Opportunities to share these techniques in 
networking fashion should be encouraged at regular intervals. 

Mandatory Use of the VEAP 

The evaluation shows that all the parties using the expedited appeals 
procedure stand to benefit from its use. The problem has been the 
reluctance of the parties, particularly Federal agencies, to try the 
VEAP. Under these conditions, there is an argument for making the expedited 
procedure's use mandatory for eligible cases. At a minimum, agencies 
might be required to use the VEAP if elected by the appellant. This 
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would result In substantial cost savings for the MSPB and for the parties 
as well. To do so, however, would require another name change, since 
the procedure could no longer be described as voluntary. More Important, 
the climate for voluntary settlements depends in large part on the parties 
cooperation and interest in this outcome. A compulsory procedure would 
not create a climate favorable to this cooperation and interest. 

If the MSPB chooses, however, to make the use of the VEAP mandatory 
for eligible appeals, this will require added attention to the eligibility 
issue. The Board could not comfortably sustain variation in eligibility 
standards from region to region as observed in the pilot study. A partial 
step toward mandatory use of the VEAP would entail requiring that certain 
types of appeals be processed under the VEAP, unless the parties can 
demonstrate the complexity of the appeal. This would place the burden 
of proof on the parties themselves. Appeals involving adverse actions 
and performance issues would be good candidates for this partial approach 
since a majority of these appeals are now declared eligible for the 
VEAP. Before taking this action, however, the Board may wish to observe 
if agencies respond to outreach efforts including the evaluation findings. 
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CHAPTER TWO 

Development of the Appeals Arbitration 
Procedure 

The U«S« Merit Systems Protection Board was established under the 
Civil Service Reform Act of 1978 (CSRA) as an independent, quasi- judicial 
regulatory agency o It was created to protect the integrity of Federal 
systems against political abuses and to resolve employee grievances 
within these systems » To resolve employee grievances, the MSPB began 
with a formal appeals procedure (FAP) established under the CSRA. In an 
effort to simplify this procedure and expedite the resolution of employee 
grievances, the MSPB in March 1983 introduced an expedited appeals procedure 
called appeals arbitration o This procedure was designed to offer Federal 
employees a less costly more informal method for resolving routine disputed 
personnel actions while also affording a fair, impartial forum for the 
hearing of these disputes « 

A 12»month pilot study of the AAP was initiated in four MSPB regions 
including Chicago, Denver ^ San Francisco, and Seattle, A fifth region, 
Dallas, was added in October 1983i and the study extended to l8-ffionthSe 
In each region g as appeals were filed, appellants and agencies were 
given the option of using the FAP or the AAP. The experience of those 



^ Pub. L. 95»45^, 92, Stat. 1111 (1978). 
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using the AAP, matched with similar appeals using the FAP, provided 
an important source of information for evaluation of the AAP. In July 
1984, before the pilot study was completed, the AAP was modified and its 
name changed to the voluntary expedited appeals procedure (VEAP). The 
modifications, which left the basic design of the AAP unchanged, were 
the result of public comments and early evaluation findings. Along with 
these modifications, the VEAP was introduced in the Boston region. The 
evaluation leading to these changes begins in this chapter with a 
description of the two procedures and the criteria used to evaluate the 
AAP. 

THE FORMAL APPEALS PROCEDURE 

The FAP has all the trappings of a legal proceeding. At the outset, 
a formal notice of an agency *s proposed action is required. On appeal 
of the action, the parties are given the right of formal discovery. A 
hearing is provided, if elected by the appellant, and once the record is 
complete, an initial decision is issued. Either party may petition for 
a review of this decision before the full Board. The final decision of 
the MSPB may be appealed to a Federal Court. 

Formal Notice 

Federal agencies within the MSPB's jurisdiction are required to 
provide workers with an advance notice of certain proposed personnel 
actions. Advance notice of at least 30 days must be given for personnel 
actions involving removals, suspensions of at least 14 days, reductions 
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in pay or grade, and furloughs of 30 days or moreo Employees must be 
notified of the address of the appropriate MSPB regional office for 
filing an appeal and must be given a copy of the MSPB's regulations. 
They must also be provided with a notice of rights concerning the grievance 
procedure to be used « 

Once the proposed action is taken by the agency ^ an employee is 
given 20 days in which to appeal the action to the MSPB. The defendant 
agency p when notified of the appeal by the MSPB, is given 15 days in 
which to respond. Some agencies are exempted from the adjudicatory 
authority of the MSPB* These includes the FBI, CIA, Defense Intelligence 
Agency, National Security Agency, Government Accounting Office, and as 
determined by the President ^ any Executive agency or unit which has as 
its principal function the conduct of foreign intelligence or 
counterintelligence « 

Discovery 

The appeal is generally assigned to a Presiding Official by the 
Regional Director of the MSPB office in which the appeal is filed. 
Ordinarily, the first step in the process is that of discovery. All 
devices of discovery available to Federal court litigants are available 
to parties under the FAP^ The parties are expected, however, to enter 
into discovery voluntarily,, If a party is unable to obtain the information 
needed, the party may apply by motion to the Presiding Official an order to 
undertake formal discovery « 
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The MSPB holds that Rule 26(b)(1) of the Federal Rules of Civil 
Procedure applies to its proceedings. This allows parties to discover 
not only evidence that would be admissible in a Federal court, but also 
to discover facts that may lead to the discovery of admissible evidence. 
The Presiding Official in this case generally requires some showing of 
relevance in a motion requesting discovery, but once this showing is 
made, discovery is ordered. 

Hearing 

At the same time the appeal is filed, an appellant may request a 
formal hearing. If a hearing is not requested, the case will be decided 
on the record of evidence submitted to the Presiding Official by the 
appellant and agency. MSPB hearings are formal in nature and analogous 
to Federal court proceedings. The parties have a right to make opening 
statements, offer testimony and documentary evidence, make closing 
arguments, and subpoena witnesses. The defendant agency must make any 
employee called as a witness available at the agency *s expense. The 
agency also generally has the burden of showing that, based on the evidence 
of record and the applicable law, it is more likely than not that the 
action on appeal is correct. 

The general policy of the MSPB is to conduct the appellate hearings 
at certain designated sites nationwide at locations other than the premises 
of the agency which is the defendant in an appeal before the Board. 
This policy, which evolved from an earlier practice of scheduling hearings 
on an agency's premises, is intended to provide the parties with the 
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environment of a fully neutral hearing elte. Regional Directors retain 
the authority, however, to approve travel to locations other than the 
fixed hearing sites If good and sufficient reason Is shown by a party. 

Initial Decision 

Once the record is closed, the Presiding Official Issues an initial 
decision within 120 days of the date of filing, but nay be delayed depending 
on the volume of cases In process before the MSPB. Initial decisions 
become final decisions within 35 days of Issuance unless one of the 
parties files a petition for review with the full MSPB. When such a 
petition Is timely filed, the effective date of the decision is tolled 
until the full Board rules on the petition. 

Petition for Review 

For a petition to be granted under the FAP, the moving party must 
show that there is new and material evidence not available at the time 
of the bearing or that the Presiding Official erred in the initial decision 
in an interpretation of statute or regulation. If a petition for review 
is denied, the initial decision becomes final 5 days after the denial. 
An appellant may then petition for review in the U.S. Court of Appeals. 
If the appellant obtains the finding of a discrimination issue in the 
MSPB*s proceeding, the case may be taken to a Federal District Court for 
a is, novo hearing on the discrimination issue. 
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THE APPEALS ARBITRATION PROCEDURE 

In the debate surrounding civil service reform, some feared that 

the procedures for processing employee grievances in the new system 

would become overly Judicialized. Congress was aware of this debate and 

gave the MSPB wide latitude to develop alternative dispute resolution 

procedures. 

•••The Board may, by regulation, provide for one or more 
alternative methods for settling matters subject to the appellate 
Jurisdiction of the Board which shall be applicable at the 
election of an applicant for employment or for an employee 
who is not in a unit for which labor organization is accorded 
exclusive recognition, and shall be in lieu of other procedures 
provided for under this section, 2 

The Senate report, which accompanied passage of the CSRA, urged the 
MSPB to develop alternative methods for resolving appealable matters 
Including "suitable forms of conciliation, mediation, arbitration, and 
other methods mutually agreeable to the parties. **3 

The MSPB complied and began examining alternatives to the FAP soon 
after its doors were opened. A staff paper was prepared on the subject, 
but interest soon diminished as attention shifted to other problems in 
Implementing the CSRA. The subject did not resurface until 1981 when a 
new Chairman was appointed to head the MSPB. The staff paper was again 
circulated and discussion began to focus on the use of ''expedited 
arbitration** as used by unions. 



2 Pub. L. 95-454,92, Stat. 1111 (1078). 

3 Senate Report No. 969f 95th Congress, 2nd Session, 61(1978). 
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The Chairman was familiar with this alternative from his State 
experience in California, Interest in this procedure was increased as 
the Air Traffic Controllers (ATC) union went on strike in the Summer of 
1981 and strikers were subsequently terminated from Federal employment • 
ATC appeals began to flow in, increasing the FY 81 caseload of the MSPB 
threefold •^ With the assistance of the Administrative Conference of the 
United States, the MSPB began development of what became the AAP^^ The 
new procedure, offered as an alternative to the FAP, was formally introduced 
in four MSPB regions March 18, 1983c^ 

The AAP is designed as an informal alternative to the FAP to adjudicate 
routine, non-precedential appeals. Initial decisions are to be issued 
within 60 days of the date an appeal is filed. In exchange for this 
expedited decision, the parties agree to waive certain rights available 
under the FAP, The parties agree, for example, to the use of ex parte 
communications, which are precluded under the FAP, This permits a Presiding 
Official to explore separately with each party the potential for voluntary 
settlement of an appeal* Discovery is voluntary. The parties agree to 
prepare a joint arbitration record setting forth the issues in the dispute 



^ In Fiscal 1981, the MSPB issued 5,610 decisions at the regional 
level as part of its regular case load. During this period, the 
Board also received 10,356 Air Traffic Controller Appeals. U.S. 
Merit Systems Protection Board, Studv of MSPB Appeals Decisions for 
FY 1Q81 , December 1982, 

5 The Administrative Conference of the United States is an executive 
agency charged with assisting other Federal agencies with improving 
their administrative procedures. 

6 5 CFR Part 1201, 201(C). 
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within 30 days of the date the appeal is filed. A hearing is required 

if requested by an appellant, but optional if requested by an agency. 

The hearing is conducted informally at the worksite within 45 days of 

.■■■■■• 
the date an appeal is filed. The decision is non-precedential. The 

right to petition for a review of the decision by the full Board, initially 

restricted to instances involving harmful procedural irregularities or 

dear errors of law, was later changed to conform with the FAP.7 

Election of the AAP 

Because appellants and agencies are asked to waive certain rights, 
both must consent to use the AAP. Even then, its use is subject to 
final approval by the Regional Director. A Regional Director can require 
the parties to use the FAP where issues in an appeal are considered 
complex or potentially precedential. The Regional Director can also 
restrict use of the AAP for administrative reasons. The election 
begins with the agency *s notice of proposed action. In this notice, an 
employee is notified of the right to appeal and the steps to be taken. 
The option of using the FAP or AAP is explained. Once the action is 
taken by the agency, the employee has 20 days in which to appeal. 

At the time an appeal is filed, the appellant may elect to use the 
AAP. Notice of the appeal and the appellant's election of the AAP are 
then furnished the agency in an Acknowledgment Order. The agency is 
given 15 days in which to consent to use the AAP or decline its use, in 



7 This change was part of the July 1984 modification of the AAP in 
response to public comments and early evaluation findings. 
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whicb case the FAP will be used. Appellants who do not initially elect 
to use the AAP are given a second notice of this option and 10 days in 
which to respond. The agency, in this instance, is notified that the 
appellant may yet elect to use the AAP and is asked to consent or decline 
use of the alternative procedure pending this election. 

At any time in this process the Regional Director may decide that 
an appeal is not appropriate for the AAP and convert it to the FAP. 
Even after both parties have consented to use the AAP and the Regional 
Director has agreed, the case may be converted to the FAP, if subsequent 
filings indicate that the appeal is nonroutine. 

Roles of the Presiding Official 

Under the AAP, the Presiding Official is expected to play two roles, 
that of mediator and arbitrator. Initially, the Presiding Official, if 
requested by both parties, will explore as a mediator the potential for 
a settlement and encourage the parties to settle the case voluntarily. 
A voluntary settlement may be reached at any time up until the decision 
is Issued. If a settlement cannot be obtained, the Presiding Official 
will assume the role of arbitrator and issue a decision. The decision 
will be considered non-precedential and may not be cited in subsequent 
appeals. The decision Is expected, however, to conform to existing 
precedents. A voluntary settlement may either be entered on the record 
or not as the parties desire. If entered on the record, the terms of 
the settlement will be enforced by the MSPB. If not, the appeal will be 
dismissed with prejudice and the terms of the settlement will not be 
enforced by the MSPB*. 
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Joint Arbitration Record 

The Joint Arbitration Record is unique to the AAP, Its purpose is 
to bring the parties together to set forth the issues in the dispute. 
It must be filed within 30 days of the date of the Acknowledgment Order, 
Informal discovery will normally precede preparation of the JAR. The 
parties in electing to use the AAP have waived their right to formal 
discovery. Each party is expected to provide the information requested 
by the other voluntarily. This information is used by each party to 
prepare the JAR. The JAR is designed to help the parties and the MSPB 
narrow the issues and facts under appeal. In addition to identifying 
the issues 9 the appellant and agency are expected to indicate their 
agreement or disagreement on the facts surrounding these issues. These 
stipulations are intended to help narrow the body of evidence needed for 
the development of each party ^s case. 

Hearing 

As in the case of the FAP, the appellant has the option to request 
a hearing under the AAP. If the appellant does not do so, the Presiding 
Official's decision will be issued based on the evidence contained in the 
JAR. The hearing, if requested, must be held within 45 days of the date the 
Acknowledgment Order is issued. When a hearing is requested, the parties 
must submit as part of the JAR two alternative dates on which the hearing 
may be scheduled. As a proceeding, it is similar to that of the FAP 
hearing, but its conduct is expected to be more informal. In an important 
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departure from the FAP, no official transcript of the AAP hearing is 
kept by the MSPB, The parties, with the approval of the Presiding Official, 
may provide for an unofficial transcript with the use of a tape recorder 
or court reporter • No post-hearing briefs are accepted. 

Initial Expedited Decision 

The Presiding Official's decision is to be issued within 60 days 
from the date of the Acknowledgment Order, The decision will be briefer 
in scope due to its non-precedential character and reliance on the joint 
record. Like the FAP decision, it will become final within 35 days of 
its issuance unless one of the parties files a petition for review by 
the full Board o 

Petition for Review 

Under the AAP, the parties waived their right to petition for review 
on grounds of new and material evidence not available at the time of the 
preparation of the JAB or conduct of the hearing. They retained the 
right, however, to petition on grounds of a harmful procedural irregularity 
in the proceedings before the Presiding Official or a clear error of 
law. The requirement of this waiver was dropped in July 1984 as a result 
of the AAP»s modification. The time allowed for action on the petition 
was also extended from 15 to 35 days bringing the AAP into conformity 
with the FAP on this issue. If the petition is accepted, the initial 
decision is tolled until the full Board rules on the petition. If the 
petition is denied, the initial decision becomes final within 5 days of 
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the denial. The appellant retains the right under the AAP to file an 
appeal of the MSPB's final decision with the U.S. Court of Appeals. 

THE BACKGROUND OF APPEALS ARBITRATION 

The MSPB introduced its plans for the AAP in October 1982 by sending 
a packet describing the proposed expedited arbitration procedure to 
Federal agencies, unions, bar associations, and public interest groups.^ 
Comments on the proposal were requested. The first round of comments 
were received in December 1982. As a result of these comments, the MSPB 
modified the proposal. Bulletin No. 12, describing the modified proposal, 
was sent to the same organizations in January 1983 and comments again 
solicited. After reviewing these comments, the proposal was once again 
modified and published as an interim rule. 

The interim final rule included several important revisions of the 
earlier proposals. Eligibility for use of the AAP, for example, was extended 
to include appellants who were members of certified collective bargaining 
units. In Bulletin No. 12, the MSPB had proposed that access to the AAP 
be limited to non-bargaining unit employees. Perhaps the most important 
change from the viewpoint of Federal agencies was the MSPB's decision to 
allow the agency a choice in whether or not the AAP would be used. In 
Bulletin No. 12, the MSPB had proposed that the alternative procedure be 
tentatively selected by the appellant with the final decision made by 
the Regional Director after review of the petition for appeal and the 



^ The description enclosed was entitled Voluntary Arbitration: An 
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agency ^3 response. Federal agencies would have been required to participate 
in expedited arbitration if the Regional Director determined that a case 
would be processed under the AAP, 

Another revision involved the parties' right to petition the full 
Board for a review of the initial decision* In the packet of information 
distributed in October 1982, the MSPB proposed that this right be 
restricted to the Office of Personnel Management. In Bulletin No. 12, 
the MSPB proposed a change allowing either party to file a petition 
for review to the full Board if the party could show that a harmful 
procedural irregularity had occurred in proceedings before a Presiding 
Official or that a clear error of law had been made. This change was 
retained in the interim rule. The public comments leading to these 
changes in design of the AAP and comments related to other features of 
the AAP provide a measure of public interest in the new procedure and 
issues to be examined in evaluation of the AAP. 

Selection of Appeal Procedures 

In Bulletin No. 12, the MSPB proposed that Federal agencies be 
required to use the AAP, if elected by the appellant and approved by the 
Regional Director. This produced a strong response from nearly a dozen 
Federal agencies. In objecting to this proposal, several agencies referred 
to language in the Senate Report calling for development by the MSPB of 
''suitable forms of conciliation, mediation, arbitration, and other methods 
mutually agreeable to the parties. "^ The U.S. Postal Service along with 



9 Senate Report No. 969 i flE. oit . 



28 

the Department of the Treasury referred to this language in their comments. 
The Treasury argued that the very essence of arbitration in labor management 
relations was that of a consensual process for resolving disputes between 
two parties. It contended that at the very least agencies should have 
an opportunity to appeal a Regional Director's decision requiring use of 
arbitration. 

The Federal Communications Commission followed this theme citing 
the waiver of rights required by the alternative procedure. The 
consequences of this waiver, it argued, involved participation in an 
informal hearing, the absence of a transcript, a decision written in 
summary form, and limited rights of appeal. Rather than force an agency 
to give up its rights, the FCC contended, common practice dictated that 
the alternative procedure be used on a voluntary basis by mutual consent 
of the parties. The Postal Service also took exception to the view that 
agencies must be forced into use of the alternative process. This, it 
argued, assumes an improper intent by agencies and fails to consider the 
interest of agencies in limiting potential back pay liabilities and the 
desire to get the matter resolved as quickly as possible. 

In its response, the Department of Justice asserted that according 
to the CSRA, agency concurrence with use of the AAP was not required. 
The comments of unions and private attorneys, in turn, favored unilateral 
election of the AAP by appellants. The MSPB responded to these comments 
In its interim final rules by giving Federal agencies the option to consent 
or decline use of the AAP. Given this option, the willingness of Federal 
agencies to use the expedited procedure would be a matter of interest. 
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Competition with Labor Organizations 

While encouraging development of alternative methods for settling 
disputes before the MSPBjj the CSRA did not appear to encourage the extension 
of these alternative procedures to members of recognized collective 
bargaining units « This protected the interests of labor organizations 
by not creating competing grievance procedures to those developed through 
collective bargaining o However, the Department of Labor pointed out in 
its comments that not all bargaining units have a broad scope grievance 
procedure and that these employees should have access to the AAP. As a 
group, labor organizations responding to Bulletin No. 12 described the 
exclusion of bargaining unit members as "discriminatory'' and "anti-»union,'' 
The MSPB responded to this charge in its interim rule by opening the 
alternative procedure to members of bargaining units. The question 
emerging from this was how would labor organizations elect to use the AAP. 
Would its use be encouraged where broad scope grievance procedures exist? 
Would its use be limited to non-dues paying members of the bargaining 
unit? 

Confusion with Labor Arbitration 

Labor arbitration is a well understood tool in collective bargaining. 
For this reason, the use of "arbitration" in the title of the expedited 
appeals procedure immediately produced confusion among agencies, unions, 
and private attorneys. In its comments on Bulletin No. 12, the Department 
of Defense questioned the use of this label claiming it would add to 
confusion with existing labor arbitration systems. As if to confirm 
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this I several Departments, Including the Department of Agriculture i the 
Department of Energy, and the Department of Education, linked the 
alternative appeals procedure with labor arbitration by suggesting that 
both the agency and the appellant be allowed to participate in selecting 
the Presiding Official. The involvement of both parties in the selection 
of an arbitrator is a common feature of labor arbitration systems. 

The importance of this participation is found in the compromising 
nature of labor arbitration systems. The tendency of arbitrators in 
these systems to split the difference in awards prompted agencies to be 
concerned with their lack of control over the proposed selection process. 
In labor arbitration systems, this control is important to the parties' 
acceptance and confidence in the system. As a result, the U.S. Postal 
Service opposed the Board's unilateral selection of the Presiding 
Official and urged it to adopt a method giving the parties equal 
consideration in the selection process or to establish a rotation system 
for arbitrators. The Department of Treasury offered a similar proposal 
based on a labor agreement between the Internal Revenue Service and the 
National Treasury Employees Onion. Making its point in this issue, the 
American Federation of Government Employees stipulated that the proposed 
procedure was not a legitimate arbitration system unless the parties had 
the right to choose the arbitrator. 

In labor arbitration, arbitrators may fashion flexible remedies to 
the issues they address. The arbitration label of the expedited appeals 
procedure led some parties to expect this to happen under the alternative 
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procedure. The Department of Justice encouraged the MSPB in its comments 
on Bulletin No, 12 to eliminate any reference to arbitration. It feared 
that the expedited procedure would result in different outcomes from 
those of the FAP with the result being that the parties would begin 
shopping for the most favorable procedure* It felt that by eliminating 
reference to arbitration there would be less opportunity for assuming 
that the outcome of the procedure was meant to be reviewed as an 
arbitrator's award rather than a Board decision. 

The MSPB expected decisions written under the alternative procedure 
to be consistent with those of the FAP« Nevertheless , the arbitration 
label of the expedited procedure led some parties to expect otherwise. 
The MSPB in responding to these issues chose to retain "arbitration*' in 
the title of the new procedure* Congressional interest in arbitration 
was a factor in its decision. It did agree, however, to permit one of 
the regional sites, Chicago, to adopt on a trial basis a panel approach 
allowing the parties to each strike two names from a list of six Presiding 
Officials, The impact this would have on the parties* willingness to 
use the AAP and the consistency of decisions under the AAP with those of 
the FAP were issues of interest to the parties. 

Procedural Deadlines 

Initial expedited decisions under the AAP are issued within 60 
days^ which is half the time allowed under the FAP, Several agencies 
offered comments on the tightness of the proposed procedural deadlines 
and asked whether or not equity and fairness were being sacrificed for 
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the sake of efficiency. The National Aeronautics and Space Administration 
noted that under the proposed procedures an agency's burden of preparation 
for a case would not be decreased, but the time to get ready would be. 
The Department of Transportation felt that not only the agency, but the 
employee as well, would be hindered from preparing and presenting a case 
adequately. The Department of Health and Human Services felt the time 
frames were too short for agencies with decentralized operations and the 
Department of Defense concurred with this view. 

Among unions, the National Association of Government Employees 
favored improving the timeliness and cost effectiveness of the appeals 
process so long as the appellants' "due process rights" were not 
compromised. The issue in these comments was whether due process was 
going to be sacrificed under the AAP in the name of efficiency and if 
some parties were going to bear a larger share of the burden than others. 

Informal Discovery and Hearings 

The proposed informality of the AAP was viewed with concern by 
agencies and unions. Without formal discovery, the National Association 
of Government Employees felt that the appellant would lose his greatest 
instrument to investigate and prepare his defense. It argued that the 
agency would possess an almost complete monopoly of investigatory resources. 
The Department of Defense, on the other hand, worried that a proposed 
standard of "full and frank disclosure of pertinent information" would 
lead to unfettered discovery. The proposed informality of the hearing, 
including the omission of a formal transcript, added to these concerns. 
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The Department of Defense expressed its view that transcripts are 
critical to any subsequent Judicial review of the MSPB's final decision. 
In its comments on Bulletin No. 12, the National Aeronautics and Space 
Administration favored transcribing the proceedings. The U.S. Postal 
Service was concerned that without a transcript the Presiding Official 
would have absolute authority to determine what constituted a complete 
record o The Department of Education commented that since Presiding 
Officals could speak ex parte with both parties, some record should be 
maintained on the issues discussed. 

The informality of the AAP is intended, of course, to expedite the 
appeals process and make it more accessible to those who appear before 
the Board without representation. The issues raised in these comments 
involve the parties* satisfaction with the informal proceedings of the 
AAP and whether or not these proceedings are in fact more accessible to 
pro se appellants. 

Selection of Appropriate Cases 

The MSPB did not anticipate all of its appeals would be processed 
under the AAP. The description of appropriate cases in Bulletin No. 12 
referred to routine cases not involving sensitive or complex issues. 
Several agencies, including the Department of Energy and the Department 
of Defense, wanted the Board to be more specific. The Department of 
Energy expressed the view that reduction in force and complex adverse 
action cases with allegations of discrimination should not be processed 
under the alternative procedure. The Department of the Treasury indicated 
it felt that removal actions should not be handled by the informal process « 
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Other expedited arbitration systems In the Federal sector under 
collective bargaining agreements were cited for their exclusion of more 
serious Issues. These examples Included the Social Security Administration 
and the American Federation of Government Employees and the Internal 
Revenue Service and the National Treasury Employees Union where cases 
Involving suspensions of more than 14 days, demotion, and removals were 
excluded from expedited arbitration. These concerns Introduced the Issue 
of which appeals would be considered eligible for the AAP. 

Voluntary Settlement 

The most efficient method for resolving employee grievances is when 
the parties themselves enter Into a voluntary settlement. The AAP was 
designed to encourage this as Presiding Officials were expected to explore 
the parties* interest in settlement. The Department of Education questioned 
the feasibility of obtaining voluntary settlements. It argued that 
agencies, before taking such actions, would already have considered the 
alternatives and chosen what they believed to be the most appropriate 
penalty for the Infraction. As such, agencies would tend to be inflexible. 
Under these conditions, the Department of Education believed it would be 
inappropriate for Presiding Officials to overemphasize settlement in 
processing appeals. 

The Department of the Treasury Indicated that settlement efforts 
made it even more important that both parties have confidence in the 
Presiding Official. The parties should therefore be involved in the 
selection of the Presiding Official. In other comments, concerns were 
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expressed whether the Presiding Official in an appeal could serve as an 
impartial arbitrator having first served as a mediator. The ability of 
the Presiding Official to balance the responsibilities of mediator and 
arbitrator was viewed as an important issue to the success of the AAP^ 

Standards for Review 

In its October 1982 proposal for expedited arbitration, the MSPB 
proposed that the Presiding Official's decision be treated as the final 
decision. The decision would not be appealable to the full Board except 
by the Office of Personnel Management. An appellant's only option at 
this point would be to appeal the decision to a Federal Court, The 
Board subsequently modified this proposal in Bulletin No, 12 permitting 
either party to petition for a review of the initial decision on grounds 
of a harmful procedural irregularity or a clear error of law. This 
standard for review was subsequently adopted in the interim final rule. 
It was a stricter standard than applied in PAP cases. 

The Department of Justice asserted that the Board's standard for 
review in the alternative procedure was intended to parallel the standard 
established for the review of arbitral awards by the Federal Labor Relations 
Act, It argued that there is no reason to assume that Congress intended 
the FLRA standards to apply to expedited arbitration. In the Department's 
view, while Congress clearly had in mind adopting certain procedural 
simplifications from the arbitration model, such as eliminating formal 
discovery, it did not intend for the MSPB to eliminate or water down its 
responsibility for review* In short, Congress wanted the Board to consider 
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alternative expedited procedures , not as a system which would subject 

the outcome of such procedures to a lesser standard of review by the Board. 

Host agencies and unions believed that the grounds to petition for 
review were inappropriately limited. By declining to modify the standard 
in its interim rule, the MSPB chose to test the importance of this issue 
to the parties* willingness to use the AAP. 

CRITERIA FOR EVALUATION OF THE AAP 

The evaluation of any program such as the AAP should begin with a 
clear statement of its goals and objectives. Knowing what the program is 
expected to accomplish is essential to the definition of its success or 
failure* The comments above have established certain expectations for 
the AAP as viewed from the perspective of those to be served by the 
program. Many of these expectations are reflected in the HSPB*s own 
statement of goals and objectives for the AAP. 

--The system will not only be fair and fast, but also one 
which is recognized and accepted as such by employees and 
agency management. 

—It will encourage the informal resolution of disputes in the 
proceeding, including settlement by agreement between the parties. 

o- It will cover as many kinds of appealable matters as are 
feasible for resolution through the more informal process. 

— It will improve the timeliness and cost-effectiveness of the 
process leading to the resolution of disputed personnel actions. 

— It will exclude sensitive cases requiring more intense 
adjudicative proceedings, based on the nature, gravity and 
complexity of the issues involved. 
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—It will preserve the parties* rights to limited Board review 
of major procedural and legal errors in the arbitration award, 10 

This statement reflects an interest in providing Federal employees 
and agencies with a more expeditious, less costly means of resolving 
routine disputed personnel actions while also affording a fair, impartial 
forum for the hearing of these disputes. Agencies and appellants seem 
to share this concern with emphasis on the equity and fairness of the 
process. The equity at issue is both procedural and substantive as the 
parties seek to preserve the elements of **due process" while ensuring 
that outcomes of the procedure remain akin to those of the more formal 
procedure with all of its legal trappings. These expectations form the 
basis for measuring the AAP^s success. 

The evaluation, as such, will measure the success of the AAP in 
achieving these objectives. Stated briefly, the evaluation will focus on 
measures of timeliness, cost effectiveness, and equity and fairness. 
Timeliness in this instance refers to the success of the AAP in expediting 
the appeals process, while cost-effectiveness combines measures of effort 
and effectiveness in comparing the AAP and PAP. Equity and fairness, on 
the other hand, are concerned with the impartiality of the procedure and 
the fairness of its outcomes. 

MODIFICATION OF THE AAP 

Some of the issues raised in public comments led to modification of 



10 Merit Systems Protection Board, Federal Register ,> Vol. 48, No. 54, 
Friday, March 18, 1983. p. 11399. 
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of the AAP before the pilot study was completed. These modifications 
were undertaken in July 1984 in response to early evaluation findings 
which drew attention to the confusion of the AAP with labor arbitration 
and resistance to the limited grounds for appeal of the initial expedited 
decision* The modifications included changing the name of the AAP to 
the voluntary expedited appeals procedure (VEAP). This change was intended 
to emphasize the parties* right of choice and to reduce the expedited 
procedure's confusion with labor arbitration. The MSPB also elected to 
make the standards for review of VEAP decisions uniform with those of 
the FAP. The Board made this change to ensure that both procedures 
reached the same result regardless of the forum used. 

In a further step toward procedural uniformity, the MSPB extended 
the time allowed for its final decision on a petition for review. The 
time was extended under the VEAP from 15 to 35 days to conform with that 
permitted by the FAP. These modifications, while Important, did not 
change the basic design of the AAP. The VEAP remained an expedited 
appeals procedure combining elements of mediation and arbitration. The 
evaluation of the AAP leading to these changes is developed in the chapters 
to follow beginning with a description of the study design. 
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CHAPTER THREE 

Planning the Evaluation of Appeals 
Arbitration 

The appeals arbitration procedure (AAP) was introduced by the U«S. 
Merit Systems Protection Board in March 1983 as an alternative to its 
formal appeals procedure (FAP)o The objectives were to provide a more 
expeditious J less costly means of resolving routine disputed personnel 
actions than provided under the FAP, while also affording a fair, impartial 
forum for the hearing of these disputes. To determine if these objectives 
were achieved, the MSPB asked the Administrative Conference of the United 
States and the Public Policy Program of the George Washington University 
to design and conduct an independent evaluation of the AAP* 

The evaluation team was formed with the introduction of the AAP. 
It immediately began the task of designing the evaluation plan. While 
this plan was being prepared, members of the team observed the training 
of Regional Directors and Presiding Officials selected to participate in 
the AAP pilot study. Early appeal activity involving the AAP was also 
monitored. In June 1983i» the evaluation plan was completed and the y 
study begun. This chapter describes the plan, beginning with the selection 
of the evaluation model and performance measures, 

THE EVALUATION MODEL 

The classic evaluation model uses an experimental design. 1 In this 



1 This model is described in C.H. Weiss, Evaluation Research s Methods 
of Assessing Program Effectiveness , Englewood Cliffs, N.J.: 
Prentice-Hall, 1972, pp. 60-67. 
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design, experimental and control groups are formed through the random 
assignment of subjects to each group. The two groups are then subjected 
to different "tFSatmehts" and th^ results compared. The random assignment 
of subjects to each group is important to the experimental design because 
it randomizes the bias that can enter the group comparisons. By randomly 
distributing the sources of this bias, the evaluator can state his or 
her conclusions concerning the treatment effects with greater confidence. 
In some situations, however, random assignment is not possible. Such is 
the case in evaluating the AAP. 

By its design, the use, of the AAP is intended to be. voluntary on 
the part of appellants and agencies. The MSPB, under this condition, 
cannot randomly assign appeals to experimental and control groups with 
one using the AAP and the other the FAP. The parties, subject to MSPB 
approval, will themselves select the procedure to be used. Comparisons 
of AAP and FAP cases will therefore be subject to potential bias from 
extraneous sources due to the non-random selection of the two groups. 
The evaluator, as a consequence, will not have as much confidence in his 
or her conclusions about the two programs. 

An alternative evaluation model can be employed in this situation vrtiich 
uses a quasi-experimental design with a nonequivalent comparison group. 2 
The experimental group in this model is formed by non-random selection of 
subjects. Each member of the experimental group is then matched with a 
similar subject to form the control group. The objective is to match the 
subjects as closely as possible to control for extraneous variables which 



2 Ibid ., pp. 67-73. 
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may influence the treatment effect. This matching of pairs attempts to 
accomplish what random assignment does in the experimental design giving the 
evaluator greater confidence in the conclusions reached about treatment 
effects o 

The application of this model to the evaluation of the AAP treats all 
appeals processed under the AAP as members of the experimental group. The 
AAP cases in each regional site were matched with similar cases in that site 
using the FAP to form the control group « The FAP cases used in matching 
were chosen from those that were eligible for the AAP, as determined by 
the Regional Director ^ but which instead had chosen to use the FAP* The 
matching was accomplished with the assistance of the Regional Directors. 
The guidelines used for matching encouraged the selection of FAP cases 
thatff if converted to the AAP^ would be expected to require roughly the 
same resources to resolve as the AAP cases with which they were matched. 

The guidelines required that AAP cases filed in a regional office be 
matched with similar FAP cases in that same regional office. Moreover, the 
matched FAP case was to be handled by one of the Presiding Officials in 
that office participating in the AAP pilot study, although not necessarily 
the same Presiding Official handling the corresponding matched AAP case. 
The objective was to control for the variance in performance measures 
among regional offices and Presiding Officials. The option of requiring 
that the matched cases be handled by the same Presiding Official was not 
feasible in all cases for administrative reasons, thus the alternative 
of restricting them to the set of participating Presiding Officials was 
ohoseno Where feasible ^ matched cases were handled by the same Presiding 
Official. 
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Other guidelines encouraged the Regional Directors to match AAP and 
FAP cases on the basis of characteristics such as the type of issue 
appealed, the presence of a representative for the appellant, the requirement 
of travel in the conduct of a hearing, and in some instances, the agency 
involved. Based on the analysis of appeals data from earlier years, 
these characteristics were expected to influence the measurement of 
treatment effects. Regional Directors were permitted to use some discretion 
in matching based on these characteristics where the pool of eligible 
FAP cases was limited. In all situations, the guideline of "similar 
resource requirements" was applied and matches were to be completed 
within 60 days of the date an AAP case was accepted. 

Using these guidelines, the experimental and control groups were 
formed comprising AAP and matched FAP cases respectively. The use of 
the quasi-experimental design was intended to help isolate the true 
effects of the AAP. The matching process began with AAP cases filed 
shortly before or after July 1, 1983 in the Chicago, Denver, San Francisco, 
and Seattle regions, and after October 1, 1983> in the Dallas region. This 
process continued in the five regional sites until March 31 > 1984. The 
matching stopped on this date because appeals filed later would not have been 
completed in time to provide information for evaluation. As shown in 
Table 3-1 i the experimental group was formed with 54 appeals. 

CHOOSING PERFORMANCE MEASURES 

The criteria used in evaluation of the AAP include measures of the 
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Table 3.1 

Distribution of Appeals Arbitration Procedure Cases 

by MSPB Region: July 1, 1983 - March 31, 1984 





Number 


Percentage 


Total 


54 


100.0 


Chicago 


32 


59.3 


Dallas 


4 


7.4 


Denver 


1 


1.8 


San Francisco 


15 


27.8 


Seattle 


2 


3.7 



alternative procedure's timeliness, cost-effectiveness, and equity and 
fairness. Each of these criteria, derived from the MSPB's stated goals 
and objectives for the AAPj, must be translated into actual measures of 
performance for purposes of comparison* 

Timeliness 

The AAP is expected to improve the timeliness of MSPB decisions in 
comparison with the FAPa The number of days required to process an 
appeal and issue an initial decision is therefore used as a measure of 
this decision time. For those appeals which involve a petition to the 
Board for review of the initial decision, a second measure of the 
alternative procedure's timeliness is the number of days until the final 
decision is issued « 

The timeliness of the process is naturally Improved when the parties are 
able to reach a voluntary settlement prior to issuance of the Board's initial 
decision. The AAP is expected to encourage the informal resolution of disputes 
during the proceeding. A third measure of performance, then, is the number 
of voluntary settlements reached in experimental and control cases. 

These are important measures related to the welfare of appellants and 
agencies. The time taken to resolve an appeal affects each party's ability 
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to plan for the future and, in the case of an agency, directly influences 
the size of potential backpay settlements. In addition to improving the 
timeliness of MSPB decisions, the AAP is expected to be cost-effective. 

Cost-Effectiveness 

The MSPB expected the AAP to be an effective method for resolving many 
kinds of appealable matters involving routine, non-precedential issues. 
Moreover, it expected the AAP to accomplish this objective at a lower cost 
than that of the FAP. To compare the cost of processing an appeal under the 
two procedures, the concept of variable cost is used. The variable cost of 
processing an appeal includes those costs that can be expected to vary 
with the amount of services delivered. To the extent that one procedure 
requires more services than another, their variable cost will differ, 
favoring one over the other. Excluded from this comparison are fixed costs 
which are not expected to vary with the amount of services delivered. 

Some examples of fixed cost for the MSPB in the short run are the 
cost of office space, communications facilities, and other forms of 
administrative overhead which support the dispute settlement process. 
In the long run, some of these costs may become variable costs as the 
appeals capacity of an office is expanded. However, in the short run, 
such costs are fixed, whether one appeal or one hundred appeals are 
processed. They represent the cost of keeping the doors open independent 
of the appeals procedure used. The variable cost to be measured for AAP 
and matched FAP cases includes the value of time of those engaged in the 
appeals process, the cost of travel and per diem for hearings, and in 
the case of the FAP, the cost of a formal transcript. 
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Placing a value on the time of those engaged in the appeals process is 
for most cases a straightforward matter « 3 In the case of the MSPB, for 
example p the time of the Regional Director » Presiding Official, and support 
staff can be valued at their current rate of pay. The same can be done for 
the agency with its representatives and the witnesses it provides. Even 
for the appellant this is possible where the appellant remains employed. 
However s, the task becomes more complicated where the appellant has been 
removed o In this situationj, the solution is to value the appellant *s 
time in terms of the earnings of his or her previous job. 4 Where a private 
attorney is employed g a standard hourly rate of $90 is used. 

These variable costs ^ including travel and per diem, are measured 
separately at the regional level for appellants, agencies, and the MSPB 
in experimental and control groups. In addition, the average cost of a 
formal transcript for FAP cases is drawn from estimates provided by the 
MSPB and included with other variable costs for the control group. 
Comparisons between the two groups for each party allow conclusions to 
be drawn about the cost-effectiveness of the AAP for each party. These 



3 The time spent in dispute settlement is time not spent in the production 
of other goods and services. The economist uses the value of this 
foregone production to value the time of those engaged in the appeals 
process. The wage rate of an individual in the appeals process is a 
measure of the market value of foregone production and is therefore 
used to value the time of those engaged in the appeals process. 

4 The unemployed individual is engaged in the production of nonmarket 
goods. The goods and services produced by the individual in a nonmarket 
context are more difficult to enumerate and more difficult to value 

in terms of foregone production. The use of the individual's earnings 
in a previous job to value the time spent in the appeals process 
assumes that the value of foregone production in the nonmarket setting 
is equivalent to that of the prior market employment of the individual. 
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comparisons will be limited to the cost-effectiveness of the AAP at the 
regional level and the initial expedited decision* 

The comparisons can be made and examined from several perspectives 
since the potential cost savings of the expedited procedure will not be 
uniformly distributed among the parties. The Board, for example, will 
realize a cost savings from the elimination of formal transcripts, but 
may incur additional travel costs as a result of worksite hearings. 
The agency should incur less travel expense as a result of the worksite 
hearings and also reduce the cost of witnesses who do not have to travel 
to neutral hearing sites. The appellant, moreover, may also incur less 
travel expense and may reduce the cost of representation by a private 
attorney as a result of the expedited procedure • 

This distribution of potential benefits and costs warrants separate 
cost comparisons for the MSPB, appellants, and agencies. For each party 
the costs of the AAP and FAP are compared and then analyzed for the 
parties by the categories of personnel involved and the type of issues 
appealed. Another comparison of interest to the parties is the cost of 
a voluntary settlement versus the cost of a case that goes to the Presiding 
Official for decision. These comparisons are made for both AAP and FAP 
cases. 

Expedited proceedings may prove to be less costly, but this should 
be weighed alongside the equity and fairness of the proceedings. This is 
particularly true where due process rights may be sacrificed to expedite 
the proceedings. 
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Equity and Fairness 

Appellant and agency comments placed considerable weight on ensuring 
the AAP's equity and fairness in relation to the FAP, The parties were 
concerned about the new procedure and the changes it proposed. In return 
for an expedited decision, would they be forced to sacrifice some of the 
legal safeguards found in the more formal procedure? Would the outcome 
of the two procedures be similar or would "arbitration" lead to different 
outcomes? The MSPB sought a procedure that would be impartial, fair, 
and governed by precedent for both parties. 

These questions reflect concerns about procedural and substantive equity. 
The measurement of procedural equity requires an assessment of how well a 
procedure functions to protect the legal rights of both parties while the 
measurement of substantive equity assesses whether or not the outcome of the 
procedure was equitable and fair. An assessment of procedural equity 
will be drawn from questions inquiring about the parties* satisfaction 
with the key steps in each procedure. Where similar steps are involved, 
responses will be compared for experimental and control groups. 

The first of these questions applies to the Joint arbitration record of 
the AAP. Appellants and agency representatives are asked if the JAR 
expresses all the facts and issues of the case. The second addresses 
the method of discovery used by the AAP and FAP. The parties are asked 
if they were able to obtain all the Information they needed from the 
other party to prepare their case. The question is asked of both parties 
in experimental and control groups for comparison purposes. 

The questioning continues for those requesting a hearing with a 
look at the parties* perception of whether or not they were given an 
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adequate opportunity to present their case and to question the other 
party. The issue explored by this question is the feeling of the parties 
about formal versus informal hearings. Several public comments referred 
to the tight procedural deadlines of the AAP. Thus, a question is asked 
of the parties in experimental and control groups whether the procedure 
used to process their appeal provided them with adequate time to prepare 
their case. 

The measurement of procedural equity concludes with a general question 
about the issue of equity and fairness. The parties in experimental and 
control groups are asked if they thought the procedure used to process 
their appeal was equitable and fair. This question is to be asked prior 
to the issuance of the initial decision so as to avoid bias in a response 
due to the outcome of the decision. As such, the question is intended 
to focus on the issue of procedural equity. 

Substantive equity is measured by comparing the outcome of initial 
decisions for experimental and control groups expressed in terms of the 
percentage of agency actions affirmed, reversed, or mitigated, A second 
measure refers to the trend of agency and appellant elections of the 
AAP. As experience grows, the parties are expected to continue use of 
the AAP only if its outcomes are viewed as equitable and fair. 

METHODS OF DATA COLLECTION AND ANALYSIS 

The data used to develop these measures of the AAP's timeliness, 
cost-effectiveness, and equity and fairness are drawn from administrative 
records, survey sources, and field observations. 
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Administrative Records 

Appeals filed in each regional office are followed through the 
MSPB's case tracking system. This administrative system is used to 
track each appeal as it proceeds through the appeals process. The case 
tracking system is used in the evaluation to extract information on the 
total number of appeals filed in the five regional sites and the 
distribution of these appeals by the characteristics described in Table 
3.2. The distribution of these appeals according to their eligibility 
for the AAP required the use of information which was not retained in 
the case tracking system due to a flaw in the modification of this system 
for the tracking of AAP cases o In this instance, administrative records 
kept manually in Chicago, Dallas, and San Francisco provided this 
information. These records were not retained in Denver or Seattle, 
however, which precluded the study of appeal eligibility in these sites. 

Mail Survey 

Data from administrative records were combined with information 
obtained from a mall survey of the parties in experimental and control 
cases to draw conclusions about the success of the AAP. Separate surveys 
were developed for appellants, agency representatives, and MSPB Presiding 
Officials in experimental and control cases. These surveys are attached 
at the conclusion of the study. The surveys asked for the official hours 
spent in processing an appeal by each party and the cost of travel and 
per diem. The "official hours" were collected separately for each person 
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Table 3-2 

Appeal Characteristics Available from 
the MSPB Case Tracking System 



Appellant's name 

Appellant's occupation 

Agency 

Location 

Date appeal was filed 

Type of case 

Action appealed 

Sanctions 

Discrimination issue (if raised) 

Formal complaint of discrimination (if filed) 

Description of mixed case (if multiple objections) 

Type of representation 

Presiding Official 

Hearing request (if appellant requested) 

Date of hearing (if applicable) 

Transcript request 

Date decision was issued 

Date decision should be final if there is no petition 

for review 
Decision 
Petition for review (if requested) 
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representing a party along with their Federal wage scale classification 
to be used in valuing their time. In addition, appellants and agency 
representatives were asked a series of opinion questions about the procedure 
used to process their appeal. 

The surveys were initially distributed by an MSPB coordinator in 
each regional site. The Presiding Official was not involved in the 
distribution of the appellant and agency surveys nor in their collection. 
Appellant and agency responses were returned by mail in a sealed envelope 
to the MSPB coordinator who forwarded them to the evaluation team unopened. 
The parties were assured that their responses would not be seen by MSPB 
officials. Where an appellant was represented by an attorney or union 
representative, the representative was encouraged to complete the survey. 
The survey was distributed in AAP cases shortly after the appeal was 
accepted by the Regional Director, and in FAP cases, shortly after the 
appeal was matched with an AAP case. The parties were instructed to 
complete the survey after their hearing or final briefs were submitted 
and prior to the issuance of a decision. Parties involved in voluntary 
settlements were asked to return their survey once the settlement was 
completed « 

These steps were taken to address the problem of response bias. By 
assuring the parties their responses would not be seen by MSPB officials, 
the parties were expected to be more candid in their opinions. In the 
case of an attorney or union representative, the objective was to obtain 
responses from those most closely involved with the processing of the 
appeal to assure accurate responses to opinion inquiries. The securing 
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of responses prior to the decision was intended to reduce any bias in 
the response that might occur as a result of the Presiding Official's 
decision. Non-responses were followed by telephone interviews. These 
responses were received, in most cases, after the decision was issued and 
were recorded as such for later comparison with responses received prior 
to the decision. 

Of the 54 AAP cases filed and matched with similar FAP cases between 
July 1, 1983, and March 31, 1984, complete survey responses were received 
from all parties in 40 matched cases. Partial responses from one or 
more parties were received for all 54 matched cases. The distribution 
of these cases by type of appeal and agency is described in Tables 3*3 
and 3.4. For the MSPB, 54 matched responses were received. For agencies 
and appellants, 47 and 40 matched responses were received respectively. 
The non-responses were randomly distributed among agencies. The only 
characteristic to which the non-response problem appeared to be related 
was the location of the appeal in San Francisco. San Francisco accounted 
for 28 percent of the 54 cases, but accounted for 42 percent of the 
non-responses as described in Table 3.5. 

Field Observation 

Additional data for the evaluation were provided by field observation 
of MSPB appeal hearings and regional sites. AAP and FAP cases were 
observed at random in the Chicago, Dallas, and San Francisco regions by 
the evaluation team. The objective was to talk informally with the 
parties about the appeals process and to observe the process in practice 
as compared with that in theory. Eight appeal hearings were observed in 
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Table 3.3 



Distribution of Experimental and Control Cases 
by Type of Appeal: July 1, 1983 - March 31, 1981 



Experimental Group (AAP) 



Control Group (FAP) 





Number 


of 


Cases 


Percent 


Number of 


Cases 


Percem 


Type Qf App^^l 
















Total 




54 




100.0 


54 




100.0 


Adverse Action 
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77.8 


41 




75.9 


Performance 




8 




14.8 


8 




14.8 



Acceptable Level 
of Competence 



3.7 



5.6 



Termination of 
Probationers 



1.9 



1.9 



Restoration 
of Duty 



1.9 



1.9 



5i» 



MfiDfiZ 

Total 

Navy 

U.S.P.S. 

Army 

V.A. 

Interior 

Air Force 

Defense 

U.S.D.A. 

Other 



Table 3.* 

Distribution of Experimental and Control Cases 
by Agency: July 1, 1983 - March 31, 1984 

Exper^m^nt^l QrOWP (AAP) Control Group (FAP) 
Number of Cases Percent Number of Cases Percent 



54 


100.0 


54 


100.0 


11 


20.4 


7 


13.0 


8 


14.8 


18 


33.3 


8 


14.8 


5 


9.3 


6 


11.1 


6 


11.1 


6 


11.1 


2 


3.7 


5 


9.3 


4 


7.4 


i» 


7.4 


3 


5.6 


3 


5.6 


1 


1-9 


3 


5.6 


8 


14.8 
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Table 3.5 



Distribution of Mail Survey Non-Responses for 

Parties in Experimental and Control Groups by 

MSPB Region: July 1, 1983 - March 31, 1984 





Experimental GrouD 


(AAP) 


AppeJi^pts 


Possible 
Responses 


Non-Responses 


Total 


54 




7 


Chicago 


32 




4 


Dallas 


4 




1 


Denver 


1 







San Francisco 
Seattle 


15 
2 




2 



Agencies 


\ 






Total 


54 




4 


Chicago 


32 




2 


Dallas 


4 







Denver 


1 







San Francisco 


15 




2 


Seattle 


2 








Control Group (FAP) 
Possible Non-Responses 
Responses 



54 

32 

4 

1 

15 
2 



54 

32 

4 

1 

15 

2 



11 
6 


5 



4 

3 


2 
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this fashion including five AAP hearings and three FAP hearings. In 
each setting, information was gathered about the issues involved in the 
appeal, the formality with which the hearing was conducted, the behavior 
of appellants and agency representatives during the hearing, and the 
Presiding Official's exercise of control over the proceedings. In 
discussions with appellants and agency representatives, information was 
sought on why they had selected one procedure over another and their 
general reactions to the procedure used. 

Site visits by the evaluation team were made to the five regional 
offices at least twice during the evaluation period. Regular telephone 
contact was maintained with the regional coordinator in each site to 
follow the matching procedure and survey effort. The site visits Included 
reports on the evaluation effort and the activities of other pilot study 
sites. In March 1984, structured interviews were conducted with the 
available participating Presiding Officials in each regional site. The 
timing of this interview was 12 months after the pilot study had begun. 
The information collected included the extent to which mediation efforts 
had been made, the techniques used, and the results of the effort. 
Along with this, Presiding Officials were asked about the success of the 
joint arbitration record and its value in clarifying the issues under 
appeal and expediting the case. 

Other questions were asked seeking the Presiding Officials' views 
on the results of the AAP experiment. Questions were asked about the 
style of conducting the hearing and the effect of an informal hearing on 
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the parties. Each Presiding Official was asked about the time and effort 
expended in writing AAP decisions and their impression of the parties^ 
concerns and satisfaction with the AAP. The Presiding Officials were 
also asked about their own concerns and satisfaction with the expedited 
appeals procedure. A question asked of Regional Directors and Presiding 
Officials in each site visit concerned the scope and nature of outreach 
efforts to encourage appellant and agency participation in the AAP. The 
information obtained through this method was used to provide background 
to the findings drawn from administrative and survey data. It was also 
used to evaluate the execution of the AAP to determine if the procedure 
was implemented as designed. 

Editing and Tabulation 

Administrative records were retained in each regional office and 
data from the records were entered into the case tracking system by MSPB 
personnel. None of these records were edited by members of the evaluation 
team. Tabulations were produced by Board personnel in Washington, D.C. 

Responses to the mail survey were edited and tabulated by members 
of the evaluation teamo Editing was limited to open-ended questions in 
which responses were recorded in categorical form. The data obtained 
from the survey were entered into a computerized data base at the George 
Washington University for tabulation and analysis. 

Extensive notes were taken by members of the evaluation team during 
field observation visits. These notes were transcribed at the conclusion 
of each visit and filed for later review and analysis. 
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Methods of analysis 

The AAP oases forming the experimental group are treated as a sample 
in time rather than as a census of the AAP population. As such, the 
techniques of inferential statistics are applied to their analysis. To 
assess the effectiveness of the AAP, measures of timeliness, cost- 
effectiveness, and equity and fairness are compared for experimental and 
control cases. The observed differences between the two groups in these 
measures are tested statistically to determine if they reflect differences 
due to the appeals procedures used or merely differences due to random 
error. "The '^statistical procedure emiployed for this purpose Ts a pairwise 
test of mean differences for correlated samples. 5 

In an effort to determine if the AAP was implemented as designed, 
the procedure was observed closely in the field. The analysis of this 
is not based on statistical comparisons, but instead relies on the 
presentation of facts surrounding the implementation process. This 
historical approach to the analysis provides additional insights into 
the AAP and the manner in which it functions, including explanations for 
some of its failures and successes. In addition, it provides insights 
into the unexpected and, in some instances, unintended outcomes of the 
alternative appeals procedure. These Issues are explored in the chapter 
to follow. 



5 T.H. Wonnacott and R.J. Wonnacott, Introductorv Statistics . 2nd ed., 
New York: John Wiley & Sons, Inc., 1972, pp. 171-173* 
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CHAPTER POOR 
The Iffipleoentatlon of Appeals Arbitration 

The success of a program may be influenced by the way the program 
is implemented as much as by its original design. It is important, for 
this reason » to know how a program has been carried out in the field. 
In explaining the outcomes of a programt such as the AAP, the policymaker 
should be able to separate program outcomes in terms of their relation 
to the design of the program and the manner in which the design was 
implemented. To the extent a program falls short of the expectations 
held for it, it is essential to know if this shortfall is attributable 
to a faulty design or a failure to implement the design properly. 

Toward this objective the information assembled in this chapter is drawn 
from a combination of sources that includes MSPB documents; unstructured 
discussions with appellants, agency representatives, and MSPB officials; 
structured interviews with Presiding Officials participating in the 
pilot study; and field observation of MSPB hearings under the AAP and 
FAP. The information has been used to assess how faithfully the design 
of the AAP program has been followed in the field and to examine departures 
from the design in terms of their impact on the program's success. 

The AAP's implementation is separated into four phases: development 
and introduction, early operations, later operations and expansion, and 
design modification. The key events in each phase are listed in 
Table 4.1 . 
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Table 4.1 



Key Events in the Implementation of the 
Appeals Arbitration Procedure 



I. Development and Introduction Phase — 1979 to March 17 i 1983 

* Circulation of staff paper on expedited appeals procedures — 1979 

* Appointment of new MSPB Chairman — 1981 

* Recirculation of staff paper on expedited appeals procedure — 1981 

* Air Traffic Controllers strike and surge of new appeals — 1981 

* Staff development of arbitration appeals procedure -- 1981-82 

» Circulation for public comment of proposal for voluntary arbitration 
appeals procedure — - October 1982 

* Circulation for public comment of modified proposal (Bulletin 

No. 12) of arbitration appeals procedure ~ January 1983 
» Two-day training session in Washington, D.C., for Presiding Officials 
and Regional Directors participating in the new appeals procedure 
~ March 14-15, 1983 

II. Early Operations Phase — March 18 to September 30, 1983 

* Publication of interim regulations for appeals arbitration 

procedure ~ March 18, 1983 

* Acceptance of first AAP case in Chicago 

* Headquarters and regional outreach efforts in four study sites 

* Change of Regional Director in Seattle 

III.Later Operations and Expansion Phase — October 1, 1983 to March 31 » 
1984 

* Dallas region enters the pilot study 

* Pilot study extended to 18 months 

* One day- training session for Dallas Presiding Officials and 

Regional Director 

* Emphasis on eliminating Air Traffic Controller case backlog 

* Slowdown of MSPB case receipts nationwide 

IV. Design Modifications Phase — April 1 to September 30, 1984 

* Modification of AAP design leading to the Voluntary Expedited 

Appeals Procedure 
» Addition of Boston region to the pilot study 

* Conclusion of pilot study 



61 
DEVELOPMENT AND INTRODUCTION PHASE 

The MSPB^s development of an expedited appeals procedure began in 
1979 with the preparation of a staff paper on alternative appeals 
procedures* Interest in this topic grew from the language of the Civil 
Service Reform Act of 1978 which encouraged the Board to develop alternative 
appeals procedures d Discussion of the topic soon languished, however, 
as the MSPB's attention shifted to other issues in the implementation of 
the CSRAo In 1981, interest again began to build with the appointment 
of a new MSPB Chairman and the striking of Air Traffic Controllers. The 
new Chairman was familiar with expedited arbitration from his State 
government experience in California and interested in finding a 
cost-effective alternative for handling the growing number of appeals 
filed with the Board. The ATC strike in the Summer of 1981 emphasized 
the need for this by increasing the MSPB^s caseload threefold. 

The development process began in Washington during this period and 
continued into 1982. In October 1982, the MSPB began distributing its 
proposal for the use of '^voluntary arbitration" and soliciting public 
comments on the proposal o It also began the process of selecting regional 
sites for the introduction of the program. Comments were received and 
the proposal revised * In January 1983, the revised proposal was again 
distributed for public comment. The comments were received and responded 
to in the interim rules of March 18, 1983, announcing the introduction 
of appeals arbitration and the pilot study in four MSPB regions. 2 The 
The training of Presiding Officials and Regional Directors in the four 



1 Pub. L. 95-454, 92, Stat. 1111 (1978). 

2 Merit Systems Protection Board, Federal Register . Vol. 48, No. 54, 
Friday, March 18, 1983, P. 11399. 
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study sites was done at MSPB headquarters in Washington, D.C. The training 
session was held March 14 and 15, three days prior to the introduction 
of the program. 

Although the development process was more than a year in duration, 
the most intensive phase of development activity was concentrated in the 
six-month period leading to the introduction of the AAP. During this 
period, the MSPB was engaged in refining the procedure in response to 
public comments and preparing its staff for the introduction of the 
alternative appeals procedure. Federal agencies and appellants got 
their first glimpse of the AAP's final design at its introduction. 
Efforts to present the procedure in its final form to Federal agencies, 
labor organizations, and private attorneys and respond to their questions 
through outreach programs did not get under way until after the AAP*s 
lntrodution.3 These efforts filled the first months of the pilot study. 

Among the problems encountered in the introduction of the AAP was 
the timely revision and distribution of the Petition for Appeal form 
which agencies were required to provide employees who wished to file a 
grievance. Many agencies continued to distribute an older version of 
the Petition for Appeal which did not contain information on the AAP. 
As a consequence, appellants were not informed about the AAP option 
until they received the MSPB's Acknowledgment Order which described the 



3 MSPB headquarters staff had established contacts with agency 
representatives and union officials in Washington, D.C., in early 
January 1983 to provide briefings on the proposed appeals arbitration 
procedure as described in Bulletin No* 12. Memorandum to Verne 
Spelrs, Executive Assistant to the Chairman, From Paul E. Trayers, 
Labor Counsel, entitled "Appeals Arbitration Outreach Activities, 
December 82 through August 83 i" dated September 12, 1983. 
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10-day window in which they could elect to use the AAP. The drafting of 
Order, moreover ^ was left to each regional office such that the description 
of the AAP option varied by region. Appellants and their representatives 
in informal discussions with the evaluation team complained about the 
legalese and lack of clarity in the Acknowledgment Order, A model 
Acknowledgment Order was later issued by headquarters. 

It was evident from comments during the training sessions, March 
14-15, and later during site visits that some Presiding Officials were 
unfamiliar with or uncertain about their roles as mediator and arbitrator. 
The training in March provided a review of policies and procedures applied . 
to the AAP and presentations from 4 practicing arbitrators. A lecture 
and discussion format was used providing 4 hours of settlement training. 
Approximately 20 Presiding Officials and 3 Regional Directors attended. 
The sessions did not include an opportunity for hands-on experience with 
mediation or arbitration through group exercises. At the conclusion of 
the session, some Presiding Officials appeared to remain uncertain of 
their new roles. 

Presiding Officials in some regional offices sought training from 
other sources. In Chicago, for example, four Presiding Officials attended 
arbitration hearings in March conducted by the American Arbitrators 
Association, This was followed by contact and discussions with other 
professional arbitrators • Some Presiding Officials, of course, were 
familiar with mediation and arbitration and were prepared for their new 
roles. For those who were not, however, time for additional training 
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would have helped address this problem. Unfortunately, time was not 
available. The training provided by headquarters was concentrated within 
a two-day period, just three days prior to the introduction of the AAP. 

Additional time between the development and introduction of the AAP 
would have permitted better planning and implementation. The introduction 
of the AAP would have been smoother given this additional time. However, 
none of these problems proved fatal and their impact was largely short 
term. 

EARLY OPERATIONS PHASE 

Efforts to reach agencies, labor organizations, and private attorneys 
with information about the AAP began with a flurry of activity in April 
1983. During the early months of the pilot study, MSPB headquarters staff 
spent a considerable amount of time in meetings with agency representatives 
in Washington and in travel to regional meetings to convey information 
about the AAP. 4 The Office of Personnel Management worked with the MSPB 
to arrange these meetings. The most extensive series of meetings was 
conducted in the Chicago region. At the same time, MSPB regional staff 
were also engaged in outreach efforts. During these early months through 
June 30, 1983, nine appeals were processed under the AAP. In the three 
months which followed, as information spread concerning the expedited 
appeals procedure, 15 appeals were handled under the AAP. From the 
introduction of the AAP to September 30, 1983, 24 appeals were processed 
under the AAP in the four study sites. 

4 Ibid . 
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Conducting Outreach Efforts 

Outreach efforts varied during this phase from meetings with large 
numbers of Federal agency representatives to smaller meetings with 
representatives of specific agencies. Virtually every forum available 
was used. MSPB staff from headquarters were involved as were Regional 
Directors in the participating sites and Presiding Officials. Early 
reactions to the program at the regional level indicated that some agencies 
were under pressure from Washington to bypass using the AAP. Consequently,, 
considerable effort was expended to explain the program to agency 
representatives in Washington with the hope of overcoming this resistance. 
This proved important in the case of several sigencieSt but it did not 
ensure regional acceptance of the AAP. Outreach efforts at the regional 
level proved to be as important if not more important than those in 
Washington. The scope and intensity of regional outreach varied among 
the four study sites. 

From descriptions obtained during regional site visits, the weakest 
outreach programs were in Seattle and Denver. Seattle suffered the loss 
of its Regional Director during the Summer of 1983 • Responsibility for 
the AAP rested with one of the senior Presiding Officials. The time 
available for outreach was limited, and although contacts were made, the 
intensity of the effort was limited. In Denver, outreach did not receive 
the emphasis it did in Chicago and San Francisco. The most intensive 
effort appeared to be in Chicago which benefited from a traveling program 
covering six cities within the region arranged by the Office of Personnel 
Management and Jointly conducted by MSPB headquarters staff . The regional 
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effort In Chicago Included mailings to regional agency heads and union 
officials, speaking engagements for Regional Directors and Presiding 
Officials, and workshops at professional meetings of personnel officers. 
Through September 30, 1983, the Chicago region accounted for 34 percent 
of the appeals filed in the four study sites and 43 percent of the AAP 
cases which doubtlass reflected the early emphasis in this region on 
outreach by Washington and regional MSPB personnel. 

The outreach undertaken in each region during the early operations 
phase of the pilot study and the contact of Presiding Officials with 
parties under the FAP provided an early source of information about 
agency and appellant concerns with the AAP. This Information was gathered 
during the initial site visits by the evaluation team in the Summer of 
1983 and later from responses to the mail survey where members of the 
control group using the FAP were asked why they did not elect to use the 
AAP. The small number of agencies electing to use the AAP in this period 
was explained by agency representatives in terms of their concern about 
the procedure. The use of "arbitration" in the title was a major factor 
for agencies concerned about the outcome of the alternative procedure 
differing from that of the FAP. Limited appeal rights were another 
Important factor mentioned in agency comments. 

These design features appeared to play an important role in the number 
of agencies willing to use the AAP. Other factors frequently mentioned 
Included the short time fuse of the AAP and the pressure it placed on agency 
representatives and, in a few cases, the absence of a formal record in the 
proceedings. The reporting of these concerns and their impact on agency 
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election rates in early evaluation findings supported subsequent adjustments 
made in the AAP's design as the pilot study neared its conclusion. These 
adjustments removed arbitration from the program title and expanded its 
appeal rights, but retained its expedited timetable. In view of the 
concerns expressed by some about the expedited nature of the proceedings, 
it is interesting that one of the most frequently given reasons for use of 
the AAP by agencies and appellants in the mail survey was the "quick 
decision" it provided. 

Determining AAP Eligibility 

In implementing the AAP some features of the new procedure required 
adjustment. The determination of which appeals were eligible for the 
AAP was one of these features. The objectives of the program, of course, 
were to expedite the resolution of appeals which were routine in nature 
not involving precedential matters or complex issues that might require 
extensive discovery. Early expectations among Regional Directors were 
that up to one-half of the appeals filed would be eligible for the AAP. 
From experience it was expected that certain types of appeals would be 
ineligible for the AAP because of their inherent complexity or lack of 
suitability for the expedited proceedings. Other appeals would be examined 
on a case by case basis with complex, potentially precedential cases 
declared ineligible for the AAP. Table 4.2 lists the type of appeals in 
these two groups. 

These guidelines were reviewed with Regional Directors by MSPB 
headquarters staff. In some instances, early in the pilot study, 
headquarters staff were involved in discussions of eligibility for specific 
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Table 4.2 

Eligibility for Appeals Arbitration by Type of Appeal 

Eligible Category Ineligible Category 

Adyerse Action Disability 

Performance Retirement 

Reduction in Force Employment Practice 

Acceptable Level of Competence Short Suspensions 

Termination of Probationers Overpayment of Annuity 

Suitability Reemployment Annuity 
Restoration of Duty 

cases as a means to promote consistency of criteria among the four regions. 
In August 1983, in a conference call with Regional Directors, members of 
the evaluation team inquired about the type of appeals declared eligible 
in each regional site and asked if there were problems in applying the 
eligibility criteria. These efforts notwithstanding, some variation 
emerged in application of the eligibility criteria. This variation was 
concentrated in San Francisco with the result that a smaller percentage 
of appeals were declared eligible for the AAP in San Francisco than in 
any other site for which eligibility Information is available. 

In San Francisco only 12 percent of the appeals received during the 
first 12 months of the pilot study were declared eligible for the AAP. 
By comparison, in Table 4.3, Chicago offered the expedited procedure to 
nearly 39 percent of its appeals during this period. Dallas, which entered 
the pilot study in October 1983, followed Chicago closely offering 
the AAP to 34 percent of the appeals it received through March 1984. 
Similar information was not available for Denver or Seattle. This sharp 
difference between San Francisco and its regional counterparts in Chicago 
and Dallas is attributable to San Francisco's narrow interpretation of 
the eligibility criteria and its subsequent blanket use of the Regional 
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Table 4.3 



Distribution of Appeals by Type of Appeal and 
Appeals Arbitration Eligibility Status in 
Selected Pilot Study Sites: March 18, 1983- March 31, 1984 







CHICAGO 










Eligible 


Ineligible 




Total 


Type of Ca^se 


Nq. 


% 


No„ 


% 


Nq. 


« 


Adverse Action 


218 


58.3 


156 


41.7 


374 


100.0 


Performance 


26 


61.9 


16 


38.1 


42 


100.0 


R.I.F. 


21 


40.4 


31 


59.6 


52 


100.0 


Acceptable Level 


7 


41.2 


10 


58.8 


17 


100.0 


Of Competence 














Termination of 


5 


11.1 


40 


88.9 


45 


100.0 


Probationers 














Suitability 


2 


22.2 


7 


77.8 


9 


100.0 


Restoration of 


5 


27.8 


13 


72.2 


18 


100.0 


Duty 














Retirement 





— 


33 


100.0 


33 


100.0 


Employment 





— 


1 


100.0 


1 


100.0 


Practice 














Miscellaneous 





-- 


45 


100.0 


45 


100.0 


Short Suspension 





— 


3 


100.0 


3 


100.0 


Disability 





— 


92 


100.0 


92 


100.0 


Retirement 














Overpayment of 





— 


1 


100.0 


1 


100.0 


Annuity 














Reemployment 





— 


3 


100.0 


3 


100.0 


Priority 














Retired Federal 





— 


1 


100.0 


1 


100.0 


Employees 














Health Benefits 















Total 



284 



38.6 



452 



61.4 



736 



100.0 
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Table 4.3 
(cont'd) 
Distribution of Appeals by Type of Appeal and 
Appeals Arbitration Eligibility Status in 
Selected Pilot Study Sites: October 1, 1983 - March 31, 1984 



DALLAS 





Eligible 


Ineligible 




Total 


TvDe of Case 


No. 


% 


No. 


% 


Nq. 


1 


Adverse Action 


71 


19.7 


72 


50.4 


143 


100.0 


Performance 


11 


73.3 


4 


26.7 


15 


100.0 


R.I.F. 


8 


40.0 


12 


60.0 


20 


100.0 


Acceptable Level 




9.1 


10 


90.9 


11 


100.0 


Of Competence 














Termination of 




4.3 


22 


95.7 


23 


100.0 


Probationers 














Suitability 




100.0 





— 


1 


100.0 


Restoration of 




33.3 


2 


66.7 


3 


100.0 


Duty 














Retirement 





— 


11 


100.0 


11 


100.0 


Employment 





— 





— 





— 


Practice 














Miscellaneous 





~ 


20 


100.0 


20 


100.0 


Short Suspension 





— 





— 





— 


Disability 





— 


32 


100.0 


32 


100.0 


Retirement 














Overpayment of 





— 





— ■ 





— 


Annuity 














Reemployment 





— 


1 


100.0 


1 


100.0 


Priority 














Retired Federal 





— 





— 





~ 


Employees 














Health Benefits 















Total 



94 



33.6 



186 



66.4 



280 



100.0 
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Table 4.3 
(cont'd) 
Distribution of Appeals by Type of Appeal and 
Appeals Arbitration Eligibility Status in 
Selected Pilot Study Sites: March 18, 1983 - March 31, 1984 







SAN 


FRANCISCO 










Eligible 


Ineligible 




Total 


Type of Cas? 


Nq. 


% 


No. 


% 


Np. 


« 


Adverse Action 


103 


18.3 


460 


81.7 


563 


100.0 


Performance 


2 


6.3 


30 


93.8 


32 


100.0 


R.I.F. 


7 


10.6 


59 


89.4 


66 


100.0 


Acceptable Level 


6 


35.3 


11 


64.7 


17 


100.0 


Of Competence 














Termination of 


2 


4.0 


48 


96.0 


50 


100.0 


Probationers 














Suitability 





— 


22 


100.0 


22 


100.0 


Restoration of 





— 


9 


100.0 


9 


100.0 


Duty 














Retirement 


1 


1.0 


98 


99.0 


99 


100.0 


Employment 





_« 


9 


100.0 


9 


100.0 


Practice 














Miscellaneous 





_» 





=-. 





— 


Short Suspension 





— 





__ 





-- 


Disability 





— 


115 


100.0 


115 


100.0 


Retirement 














Overpayment of 





„_ 





— 





~ 


Annuity 














Reemployment 





— 


4 


100.0 


4 


100.0 


Priority 














Retired Federal 





— 





— 





— 


Employees 














Health Benefits 















Total 



121 



12.3 



865 



87.7 



986 



100.0 
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Director's authority to exclude appeals from the AAP for administrative 
reasons. During the first eight months of the pilot study, San Francisco 
treated "performance" cases as ineligible for the AAP. These cases were 
considered eligible for the expedited proceeding in each of the other 
regional offices during this period. 

Throughout the first 12 months of the pilot study, San Francisco 
declared only 2 of the 32 performance cases it received eligible for the 
AAP. Chicago in the same period offered the AAP to 26 out of 42 performance 
cases. Dallas later offered the expedited proceeding to 11 out of 15 
performance cases. Differences in the eligibility standards for other 
types of appeals are also evident in San Francisco. In the example of 
"adverse action" cases, San Francisco only declared 18 percent of these 
cases to be eligible for the AAP, while in Chicago and Dallas the 
percentages were 58 and 50 respectively. Similar differences are found 
among "reduction-in- force" cases. In fact, the only type of case for 
which San Francisco's eligibility standards appear to be in line with 
those of Chicago and Dallas are "acceptable level of competence" cases. 

In addition to this variation of eligibility standards, the smaller 
than expected number of AAP cases in San Francisco is traceable in part 
to the Regional Director's decision to not open the 10-day window to 
appellants during the period from December 1983 to February 1984. This 
action was taken to provide time for reducing the backlog of appeals in 
the San Francisco office. It precluded appellants who did not elect to 
use the AAP in the Petition for Appeal from having a second chance to 
use the expedited procedure during the 10-day window. The number of 
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cases potentially excluded from using the AAP during this three-month period, 
however, is not sufficient to explain the sharply lower percentage of appeals 
declared eligible for the AAP in San Francisco. The difference instead 
appears to reflect a tougher standard of eligibility applied in San 
Francisco than elsewhere « Had San Francisco fallen in line with Chicago, 
and later Dallas, in the standards used for AAP eligibility, it is 
reasonable to expect that the number of cases declared eligible for the 
AAP in this site would have been three times the number actually observed. 

Cases involving adverse action, performance, and reductions-in-force 
account for nine out of ten appeals declared eligible for the AAP in 
Chicago, Dallas, and San Francisco. The remainder are distributed among 
cases involving acceptable level of competence, termination of probationers, 
suitability, and restoration to duty. Adverse action, performance, and 
reduction-in-force appeals, as such, form the principal target population 
for the AAP, There exists in each site a significant number of these 
cases to be resolved under an expedited proceeding such as the AAP. 
Using the eligibility standards of Chicago and Dallas as a benchmark, it 
is possible to say that approximately one-third of the appeals filed 
with the MSPB are sufficiently routine and non-precedential in nature to 
warrant the use of an expedited appeals procedure. 

Since the distribution of appeals by type of appeal varies among 
agencies, some agencies can expect to have more appeals declared eligible 
for the AAP than others. This is shown in Table M.4 for Chicago, Dallas, 
and San Francisco. In all three sites the U.S. Postal Service provided 
the largest number of appeals declared eligible for the expedited procedure. 
Other agencies with large numbers of eligible appeals are the Veterans 
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Table 4.4 
Distribution of Case Receipts by Agency and 
Appeals Arbitration Eligibility Status in 
Selected Pilot Study Sites: March 18, 1983 - March 31 > 1984 



AgfiDfiX. 


Eligible 
No. % 


Ineligible 
No. % 


Total 
No. % 


Postal Service 


98 


47.3 


109 


52.7 


207 


100.0 


Veterans Administration 


42 


47.7 


46 


52.3 


88 


100.0 


Army 


22 


40.0 


33 


60.0 


55 


100.0 


Health & Human Services 


19 


61.3 


12 


38.7 


31 


100.0 


Air Force 


15 


48.4 


16 


51.6 


31 


100.0 


Housing & Urban Develop 


9 


50.0 


9 


50.0 


18 


100.0 


Dept. of Agriculture 


8 


47.1 


9 


52.9 


17 


100.0 


Dept. of Interior 


7 


50.0 


7 


50.0 


14 


100.0 


Dept. of Justice 


7 


33.3 


14 


66.7 


21 


100.0 


General Service Admin. 


6 


54.5 


5 


45.5 


11 


100.0 


Dept. of Defense 


5 


45.5 


6 


54.5 


11 


100.0 


Office of Personnel 
Management 


4 


3.2 


120 


96.8 


124 


100.0 


Dept. of Transportation 


4 


15.4 


22 


84.6 


26 


100.0 


Navy 


4 


21.0 


15 


79.0 


19 


100.0 


Dept. of Labor 


1 


7.1 


13 


92.9 


14 


100.0 


Treasury Department 


4 


36,4 


7 


63.6 


11 


100.0 


Others 


29 


76.3 


9 


23.7 


38 


100.0 


TOTAL 


284 


38.6 


452 


61.4 


736 


100.0 
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Table 4.4 
(cont'd) 
Distribution of Case Receipts by Agency and 
Appeals Arbitration Eligibility Status in 
Selected Pilot Study Sites: October 1, 1983 - March 31, 1984 

DALLAS 



hESSSZ 


Eligible 
No. i 


Ineligible 
No. % 


No. 


Total 
t 


Postal Service 


24 


40.0 


36 


60.0 


60 


100.0 


Veterans Administration 


11 


55.0 


9 


45.0 


20 


100.0 


Army 


12 


44.4 


15 


55.6 


27 


100.0 


Health & Human Services 


5 


33.3 


10 


66.7 


15 


100.0 


Air Force 


13 


36.1 


23 


63.9 


36 


100.0 


Housing & Urban Develop 





~ 


2 


100.0 


2 


100.0 


Dept. of Agriculture 


6 


37.5 


10 


62.5 


16 


100.0 


Bept. of Interior 


4 


36.4 


7 


63.6 


11 


100.0 


Dept. of Justice 


5 


29.4 


12 


70.6 


17 


100.0 


General Service Admin. 





— 


1 


100.0 


1 


100.0 


Dept. of Defense 


2 


50.0 


2 


50.0 


4 


100.0 


Office of Personnel 
Management 





— 


41 


100.0 


41 


100.0 


Dept. of Transportation 


3 


30.0 


7 


70.0 


10 


100.0 


Navy 


3 


50.0 


3 


50.0 


6 


100.0 


Dept. of Labor 


1 


33.3 


2 


66.7 


3 


100.0 


Treasury Department 


1 


16.7 


5 


83.3 


6 


100.0 


Others 


4 


80.0 


1 


20.0 


5 


100.0 


TOTAL 


94 


33.6 


186 


66.4 


280 


100.0 
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Table 4.U 
(cont'd) 
Dis.tPibution of Case Receipts by Agency and 
Appeals Arbitration Eligibility Status in 
Selected Pilot Study Sites: March 18, 1984 - March 31, 1984 





SAN 


FRANCISCO 










Agency 


Eligible 
No. % 


Ineligible 
No. % 


Total 
No. % 


Postal Service 


50 


25.6 


145 


74.4 


195 


100.0 


Veterans Ad}ministration 


7 


15.9 


37 


84.1 


44 


100.0 


Army 


6 


8.8 


62 


91.2 


68 


100.0 


Health & Human Services 


2 


22.2 


7 


77.8 


9 


100.0 


Air Force 


3 


5.8 


49 


94.2 


52 


100.0 


Housing & Urban, Develop 


3 


25.0 


9 


75.0 


12 


100.0 


Dept. of Agriculture 


2 


13.3 


13 


86.7 


15 


100.0 


Dept. of Interior 


2 


6.1 


31 


93.9 


33 


100.0 


Dept. of Justice 


3 


16.7 


15 


83.3 


18 


100.0 


General Service Admin. 





~ , 


3 


100.0 


3 


100.0 


Dept. of Defense 


7 


24.1 


22 


75.9 


29 


100.0 


Office of Personnel 
Management 


1 


.4 


232 


99.6 


233 


100.0 


Dept. of Transportation 


2 


10.0 


18 


90.0 


20 


100.0 


Navy 


30 


14.3 


180 


85.7 


210 


100.0 


Dept. of Labor 





— 


6 


100.0 


6 


100.0 


Treasury Department 


1 


5.6 


17 


94.4 


18 


100.0 


Others 


2 


8.7 


21 


91.3 


23 


100.0 


TOTAL 


121 


12.3 


865 


87.7 


986 


100.0 
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Administration and the various branches of the Armed Services. The 
agency with the smallest share of appeals eligible for the AAP was the 
Office of Personnel Management whose appeals consist largely of disability 
and retirement claims « 

Starting the Clock 

Initial decisions under the AAP are to be issued by the MSPB within 
60 days with the clock starting when the Acknowledgment Order is issued • 
In order for the AAP to be used, both parties must consent to use 
the expedited proceeding within 15 days of the date the Acknowledgment 
Order is issued. The Regional Director must then approve the use of the 
alternative appeals procedure. In most study sites this time limit was 
extended in a number of situations. Most of these situations involved 
poor and untimely communication with the parties due to slow mail, leave 
schedules, heavy workloads, or other factors affecting response time. 
In a few instances after learning more about the AAP from a Presiding 
Official, the parties reversed an earlier decision to use the FAP and 
were permitted belatedly to convert the procedure to the AAP* 

As a rule, Regional Directors and Presiding Officials were fairly 
flexible on this issue in the interest of getting more parties to try the 
expedited procedure • This objective, however, was accomplished at some cost 
to the Presiding Officials and parties, because while relaxing the time 
limit for electing the AAP, the 60 day initial decision schedule was not 
changed. The parties simply had less time to complete the joint arbitration 
record and hearing, A case entering the AAP 20 days after the Acknowledgment 
Order had been sent^ for example, required an initial decision i*0 days later , 
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In one example brought to the attention of the evaluation team, an appeal 
was converted to the AAP approximately 30 days after the Acknowledgment 
Order had been sent. The initial decision was issued 30 days later. 
Much of the pressure related to this appeared to fall on the Presiding 
Official, who was faced with the task of scheduling a hearing, conducting 
the hearing, and writing the decision within the 30-day period. 

This flexibility proved useful as a means to increase the number of 
appeals using the AAP. The prospect of this becoming the rule rather than 
the exception, however, would place considerable pressure on Presiding 
Officials, providing them with less than 45 days in which to explore the 
potential for a voluntary settlement, receive the Joint arbitration record, 
hold a hearing, and write the initial decision. For a few cases the 
pressure would be manageable, but if the AAP expands and this flexibility 
is maintained, the problem could become more serious and a constraint to 
the number of AAP cases a Presiding Official can handle at a point in time. 
Poor communication among the parties will doubtless remain a factor prompting 
the problem to reoccur. The decision to maintain this flexibility should 
be guided by the number of such requests at a point in time in relation 
to the number of other appeals being processed by Presiding Officials. 

Preparation of the Joint Arbitration Record 

The JAR was designed with the intention of bringing the parties 
together to narrow the issues of dispute. The act of preparing the JAR 
was expected to help the parties identify the Issues and facts about 
which they agreed. These stipulations were intended to reduce the body 
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of evidence needed to develop each party's case. This was expected to 
expedite the proceeding and create a climate for discussion of voluntary 
settlements In fact the JAR did much of this, but it did not work 
exactly as designed* Geographic separation of appellants and agency 
representatives made face-to-face meetings difficult in several cases. 
In one instance, Presiding Officials reported an appellant working in one 
State and agency representatives located in another. Even where the 
parties were in the same community, logistical problems of getting together 
were evident. As a consequence, most Presiding Officials, rather than 
have the JAR be late, accepted separate statements of the issues and 
facts from the parties. 

These statements were frequently prepared after some consultation 
with the other party, usually by telephone and exchange of information 
in informal discovery. In some situations, however, the statements were 
prepared independently without consultation and submitted separately as 
the JAR. The preparation of the JAR appeared to be a special problem 
for appellants filing without an attorney or other representation. 
These Pro se appellants in many instances had been removed from their 
Job and their relationship with the agency and its representatives was 
acrimonious. The act of meeting with these representatives face-to-face 
to prepare the JAR was not palatable. When these same appellants did 
meet with agency representatives, the act of stipulating to certain 
events and actions was of concern. Without the benefit of an attorney's 
advice, pro se appellants tended to be afraid of giving the store away 
in preparing the JAR, These issues also tended to influence efforts to 
encourage a voluntary settlement. 
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For all of these reasons the JAR was not always prepared according 
to design. Presiding Officials were again flexible on this issue permitting 
separate statements when offered. The comments of Presiding Officials 
suggest that the JAR still worked well helping them to narrow the issues 
in dispute, identify grounds for voluntary settlement, and conduct a 
more efficient hearing when requested. Several Presiding Officials 
cited the value of attorneys and union representatives in preparing the 
JAR and discussing voluntary settlements. These representatives were 
not emotionally trapped in the grievance and could sit down and discuss 
the issues and facts dispassionately. They were also more comfortable 
with stipulations. Overall, the informality of the AAP was intended to 
benefit pro se appellants. The JAR was a stumbling block to some, however. 
The flexibility of Presiding Officials in permitting separate statements 
was an effective solution to this problem which maintained most of the 
benefits expected from the JAR. 

Settlement Efforts 

The AAP was designed to encourage voluntary settlements with the 
Presiding Official acting as a mediator. The implementation of this 
feature was uneven. Some Presiding Officials grabbed the ball and ran 
with it. Others were more hesitant, with some bothered by the use of £2L 
parte communications. In conversations with Presiding Officials, 
information was gathered on the techniques used in settlement efforts. 
The brief summary of facts and issues provided by appellants and agencies 
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at the time of their election of the AAP was used by Presiding Officials 
to gauge the potential for a voluntary settlement . Telephone contact 
with the parties followed and the interest in settlement was explored. 
Some Presiding Officials provided the parties with a feeling for the 
weaknesses in their case and suggested possible compromises. This was 
usually done by discussing precedents in similar cases suggesting the 
type of evidence that would have to be shown in order to prevail. Presiding 
Officials continued to encourage settlements up to and through the hearing. 
In the AAP hearings observed by the evaluation team, the pre-hearing 
conference included a question on the potential for voluntary settlement. 
In the one instance where it did not, the question had been asked, according 
to the Presiding Official, in a recent telephone conversation. 

Some Presiding Officials were more aggressive than others in exploring 
settlement potential. A few mentioned the spillover of settlement efforts 
into FAP cases. Although precluded from ex parte communication in these 
cases ^ these Presiding Officials were enthusiastic about the potential 
for settlement efforts in FAP cases. However, more than a few Presiding 
Officials appeared to be very tentative in their approach. The interest 
of the parties in a voluntary settlement was addressed in one phone call 
and dismissed if a negative response was received. Some indicated a 
reluctance to discuss the weaknesses of a case with a party in ex parte 
formo Overall, there was less consistency in the implementation of this 
feature of the AAP than any other. The success of the effort, however, 
is reflected in the fact that over 14 percent of the 54 AAP cases forming 
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the experimental group ended in voluntary settlements on the record 
compared with less than 6 percent of the matched FAP control cases. 

Conducting the Hearing 

The AAP was designed to offer a more informal hearing without the 
requirement of travel to a neutral hearing site. The informality of the 
AAP hearing was expected to help expedite the proceeding and the make 
the process more ammenable to appellants appearing without representation. 
Worksite hearings under the AAP were expected to reduce the cost of 
travel for both parties. Worksite hearings and the absence of a formal 
transcript both contributed to the informality of the AAP hearing. 
Hearings held at the worksite tended to be situated in conference rooms 
and makeshift settings. These settings, as a rule, were less formal in 
appearance than those at regional and neutral hearing sites, which in many 
instances contained small courtrooms complete with bench and docket. The 
parties observed in worksite hearings by the evaluation team appeared to 
be more at ease in the proceedings than those in more formal surroundings. 

The absence of a formal transcript also reduced the appearance of 
formality in the AAP hearing. Instead of interruptions to go on and off 
the record, the Presiding Official and the parties engaged in unbroken 
discussions. The parties were not subject to the interruption of their 
thoughts nor were they constantly reminded of the formal nature of the 
proceeding by the appearance of a court reporter and microphones. The 
latter, of course, could not be guaranteed since either party could, with 
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the permission of the Presiding Official, record the hearing. In an 
least one hearing observed by the evaluation team, the Presiding Official 
kept a tape record of the proceeding after informing the parties that it 
was for his personal use and would not be considered an official record. 
To the outside observer, the AAP hearing seemed to run smoother as a 
result of there being no formal transcript. 

While these changes created the appearance of informality under the 
AAP, the actual conduct of the AAP hearing did not seem to differ that 
much from the FAP, The Presiding Officials observed by the evaluation 
team tended to conduct the two hearings in much the same fashion insofar 
as the questioning of witnesses, admission of evidence, control over the 
proceedings, and time allowed for presentation of the case were concerned, 
This was confirmed in subsequent conversations with Presiding Officials, 
many of whom felt they were already conducting an informal hearing under 
the FAP. A few cited their willingness to let witnesses wander a little 
more under the AAP and to be more flexible in the admission of evidence, 
but most agreed that their approach to the two proceedings was similar. 
Perhaps for this reason, few Presiding Officials felt they had any less 
control oyer the AAP hearing than the FAP and only a small number felt 
the AAP hearing afforded any significant savings in time. 

Writing the Decision 

Under the AAP, the initial decision, due to Its non-precedential 
nature, was expected to be brief, summarizing the issues, facts, and 
conclusions of law in rendering a Judgment. Success in this respect was 
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limited as the average initial decision under the AAP was 6 pages in 
length while that under the FAP was 8 pages. The brevity of the AAP 
initial decision was expected to translate into cost savings with less 
time required by the Presiding Official to write the decision. Many 
Presiding Officials, however, during the early operations phase, failed 
to indicate any significant savings in time in decision writing. The 
research time under the two procedures, they argued, was similar. Most 
cases eligible for the expedited appeals procedure involved simple issues 
of law and did not require extensive research. The precedents in these 
cases were familiar. The effort, as such, focused on writing a condensed 
decision. For more than a few Presiding Officials this proved to be a 
challenge. Trained as attorneys, they were more comfortable with lengthy, 
well reasoned decisions. Several Presiding Officials acknowledged this 
point and their difficulty in shifting to the new decision style. A 
learning curve was evident, however, in later phases of the study as 
experience was gained with the AAP. 

LATER OPERATIONS AND EXPANSION PHASE 

In October 1983, the Dallas region was added to the pilot study and 
the study extended to 18 months. A one-day training session was conducted 
for Presiding Officials October 4 in Dallas by Presiding Officials from 
Chicago and San Francisco and by MSPB staff from Washington. The addition 
of Dallas was expected to expand the number of AAP cases available for 
study. From October 1983 to March 1984, 43 appeals were adjudicated 
under the AAP in the five study sites. Dallas accounted for 12 of these 



85 

appeals. The adjudication of 31 appeals in the remaining sites compared 
with 24 appeals In these sites during the first six«month period. This 
increase y however, was attributable solely to Chicago where 23 AAP oases 
were filed compared with 11 during the early operations phase. In San 
Francisco, the number of AAP cases fell from 10 to 7. Seattle dropped 
from 2 to 1 and Denver failed to adjudicate a single appeal under the 
AAP in this later phase of the pilot study » 

The explanation of these numbers in Chicago was viewed by the Regional 
Director as a payoff to outreach efforts « In all five sites, outreach 
efforts had tended to focus on Federal agencies since the number of 
agencies consenting to use the AAP was much smaller than the number of 
appellants. In Chicago, persistence paid dividends. During the first 
six months of the pilot study, an agency accounting for over one-third 
of the appeals declared eligible for the AAP in Chicago had consented to 
use the expedited procedure in only one case. Repeated contacts were 
made with the agency by MSPB regional staff with the result that a key 
labor relations official was subsequently identified and convinced to 
give the AAP a try. As a consequence, in the next six months, the agency 
consented to use the AAP in six cases « Contact with other agencies led 
to similar results o Only Dallas and Seattle, among the other regional 
sites, indicated an emphasis during this phase of the pilot study on 
outreach efforts. 

In Denver and San Francisco, administrative decisions played a 
major role in the number of appeals processed under the AAP« In Denver 
there were at least three appeals in which both parties elected to use 
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the AAP, but the Regional Director, at the recommendation of Presiding 
Officials, had required the appeals be processed under the FAP, The 
reason given was the complexity of issues in these cases. This option 
of the Regional Director appeared to be employed more frequently in 
Denver and San Francisco than in Chicago, Dallas, and Seattle. In San 
Francisco, faced with a directive from Washington to reduce the case 
backlog, the Regional Director closed the 10-day window offering appellants 
a second chance to elect the AAP. This window was closed from December 
1983 to February 1984, accounting for a share of the falloff in AAP 
elections during this phase of the pilot study. In the three month 
period from January to March 1984, the number of appeals declined sharply 
in the five study sites, which in turn influenced the number of appeals 
eligible for the AAP. This downturn of receipts, shown in Table 4.4, was 
seasonal in nature according to some Regional Directors as appeals tend 
to drop each year around the first of the year. 

Table 4.5 

MSPB Appeals Received in Regional Pilot 

Study Sites: March 18, I983 - September 30, 1984 



Regional April- 


July- 


Oct- 


Jan- 


April- 


July- 




Office June 8^ 


Sect 85 


Dec 85 


March 85 


June 84 


Seot 84 


Total 


Chicago 167 


220 


224 


125 


171 


179 


1086 


Dallas (173)» 


(202)* 


170 


110 


152 


184 


991 


Denver 70 


91 


62 


54 


54 


55 


386 


San Francisco 209 


248 


296 


233 


339 


305 


1630 


Seattle 60 


74 


69 


56 


63 


60 


382 


TOTAL 679 


835 


821 


578 


779 


783 


4475 



* The Dallas MSPB regional office did not enter the pilot study until 
October 1983. 
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The downturn J however ^ according to these sources ^ was more intense than 
experienced in other years. Some 578 appeals were filed in the five 
study sites from January to March 1984, representing a 30 percent drop 
in receipts from the previous quarter e The quarterly decline took receipts 
to their lowest point during the past 12 months in all but San Francisco. 
This decline p by itself j, does not explain the downturn of AAP elections in 
Denver and San Francisco because the quarter to quarter downturn of 
receipts in Chicago was much sharper than that in Denver and San Francisco » 
Even with this sharp downturn , Chicago managed to process 23 appeals 
under the AAP during this period, doubling its number of the previous 
six-month period. 

The general decline in appeals filed with the MSPB during this 
period raised concerns among some Presiding Officials about the expedited 
appeals procedure. Throughout Fiscal 83 ? Presiding Officials in Chicago 
and San Francisco were faced with a continuing backlog of appeals due to 
the Air Traffic Controllers strike • These MSPB offices experienced 
considerable pressure from headquarters in Washington to reduce this 
backlog and Presiding Officials worked long hours toward this objective* 
Presiding Officials were handling as many as HO to k5 cases at a time* 
Regional offices were under pressure to get rid of the backlog by the 
end of Fiscal 83 • In these circumstances, an expedited appeals procedure 
was seen in both positive and negative terms. 

Faced with a backlog of cases, the expedited appeals procedure offered 
a way to increase productivity and reduce the backlog, and to this extent, 
it was viewed in positive terms. As the backlog diminished, however, and 
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the number of new appeals began to decline , the negative dimensions of the 
AAP became apparent to Presiding Officials. A few began to see the expedited 
procedure and Its productivity gains as a threat to job security. If the 
trend In case receipts continued, It was argued, the MSPB would not need the 
number of Presiding Officials currently employed. Up to this point In time, 
the backlog of appeals and a stable if not growing number of new appeals 
had kept attention from this Issue. By March 1984, the Issue was apparent 
to most Presiding Officials. It did not, however, appear to affect the 
continuing implementation of the AAP, although it is possible to wonder 
about the lack of aggressive effort in Denver to promote the AAP, given 
the earlier absence of a significant case backlog in this site. 

As the study progressed, it became evident that Presiding Officials 
could not handle as many AAP cases within a given period of time as 
handled under the FAP. Under the FAP, Presiding Officials were given a 
longer lead time to schedule hearings and write decisions. This permitted 
them to group hearings so that several could be held during one trip to 
a fixed hearing site. Similar scheduling under the AAP was not always 
possible. The brief period allowed for scheduling a hearing under the 
AAP did not allow much flexibility for grouping, plus worksite hearings 
required movement from site to site. As a consequence, hearings could 
not be scheduled as efficiently under the AAP as under the FAP from the 
perspective of the Presiding Official. 

This limited the number of appeals that could be processed under 
the AAP at a point in time by Presiding Officials. The problem was 
especially in handling the backlog of cases created by the Air Traffic 
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Controller's strike. The receipt of an AAP case with Its short time 
fuse during this period placed considerable pressure on Presiding Officials. 
This was a factor in the Regional Director's decision in December 1983 
to close the 10-day window in San Francisco to limit the number of AAP 
oases while attempting to reduce the backlog of FAP cases. Presiding 
Officials were asked in March 1984 how many appeals they could comfortably 
handle under the AAP, assuming a regular caseload of 25 appeals. The 
response was fairly uniform indicating that up to a quarter of the caseload 
could be processed under the AAP without threatening the timely resolution 
of FAP oases. This meant that the AAP, if utilized at this rate, would 
yield a 25 percent increase in the appeal productivity of Presiding Officials « 

DESIGN MODIFICATIONS PHASE 

In this last phase of the pilot study, from April to September 1984, 
35 appeals were adjudicated under the AAP. This compared with 43 appeals 
processed during the preceeding six months using the expedited procedure. 
Dallas accounted for more than its share of the decline with the number 
of appeals handled under the AAP falling from 12 to 6. In Chicago, the 
number fell from 23 to 19? and in San Francisco from 7 to 6. Denver once 
again failed to record a single AAP case. Seattle was the exception 
experiencing an increase from 1 to 4 AAP oases. Case receipts during 
this period remained low in all except San Francisco which experienced a 
surge of appeals. Quarter to quarter comparisons are available in Table 4.5. 

As this phase began, steps were being taken to modify the AAP design 
in response to public comments and early evaluation findings. These 
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findings reflected the parties continuing confusion of the expedited 
procedure with labor arbitration and objections to its more restrictive 
standard for filing a petition for review. In response, the MSPB elected 
to remove "arbitration" from the title of the expedited procedure and 
replace the AAP with the Voluntary Expedited Appeals Procedure, or VEAP 
for short. To bring the VEAP closer into conformity with the FAP, the 
MSPB chose to adopt the same standards for a petition for review under 
the VEAP as for the FAP. There would no longer be any difference between 
the two procedures in the right to petition for a review of the initial 
decision. 

Under the VEAP, the MSPB extended the time allowed for a final 
decision on a petition for review. The time was extended from 15 to 35 
days to conform with that permitted by the FAP. These changes were put 
into place June 29 i 1984.5 Along with these changes, the Boston MSPB 
region was added to the pilot study. Boston was not included in the 
evaluation, however, since the matching of appeals was stopped on April 
1, 1984. 

The introduction of the VEAP required another revision of the Petition 
for Appeal and Acknowledgment Order. The pilot study sites were ready 
for this change, however, since they had expected the change to be 
implemented several months earlier. As a consequence, the change was 
implemented in routine fashion. Outreach efforts to announce the change 
and review its features were undertaken in Washington by MSPB headquarters 



5 Merit Systems Protection Board, Federal Register . Vol. 49, No. 127, 
Friday, June 29, 1984, p. 26697. 
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staff June 28, 1984 in a meeting at the Office of Personnel Management 
attended by over a 100 agency representatives. Outreach at the regional 
level was limited* 

Site visits were not made during this phase by the evaluation team 
while waiting for the implementation of the VEAP and the opportunity to 
gather field responses to the modified expedited procedure. The late 
implementation of the VEAP made these visits impractical. As a consequence, 
discussions with Presiding Officials during this phase were limited to 
telephone contacts. One important observation offered in these contacts 
was the increasing efficiency with which Presiding Officials were handling 
AAP and subsequently VEAP cases. 

The pilot study was scheduled to conclude on September 30, 1984. 
With the evaluation report due on this date, the MSPB elected to extend 
the pilot study in the six regional sites until this report could be 
reviewed and a decision made oh the extension and expansion of the expedited 
appeals procedure to other regional sites. 

SUMMARY 

This chapter has examined how closely the design of the AAP was 
followed in the field and the impact of departures from this design on 
the program's success. The results are mixed. On the plus side, 
the flexibility shown by the MSPB in allowing parties to use the AAP 
after the time expired for its election increased the number of those 
exposed to this new procedure, but it also placed pressure on Presiding 
Officials and the parties themselves to meet the 60-day schedule for the 
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initial decision. Elsewhere, the flexibility shown in allowing separate 
statements by the parties in producing the Joint arbitration record 
responded to the logistical problems discovered in implementing this 
feature without reducing its benefits. 

On the minus side, however, the variation among Presiding Officials 
in their emphasis on mediation has possibly reduced the effectiveness of 
this tool of dispute resolution. Emphasis needs to be placed on training 
to prepare Presiding Officials to utilize this feature of the AAP in a 
more consistent and effective manner. The AAP was designed to handle 
routine, non-precedential appeals. San Francisco appears to have gone 
beyond this point in its application of a highly restrictive eligibility 
standard for the use of the expedited procedure. This standard should 
be carefully reviewed and adjusted to conform with that of Chicago and 
Dallas. San Francisco's blanket use of administrative discretion to 
close the appellant's 10-day window for election of the AAP should not 
be encouraged. 

Other insights drawn from this study of the AAP's implementation 
suggest that, using Chicago and Dallas as a benchmark, the MSPB can expect 
at least one out of three appeals to be eligible for the expedited appeals 
procedure. During the 18-month pilot study only a fraction of this number 
actually used the alternative appeals procedure. A total of 102 appeals 
were processed under the AAP and the VEAP during the study representing Just 
over two percent of the M,475 appeals filed in the five study sites during 
this period. Experience in Chicago indicates that persistent outreach efforts 
can pay dividends in encouraging agencies to use the expedited appeals 
procedure. The procedure's most popular feature is its quick decision. 
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The tight deadlines of the AAP make it difficult for Presiding 
Officials to handle as many expedited appeals at one time as they handle 
under the FAP. The concensus among Presiding Officials is that up to 
one quarter of the regular caseload can be handled under the alternative 
appeals procedure which translates into a 25 percent increase in case 
productivity. In an environment where case receipts are rising, or at 
least stable, this increase in productivity need not prove threatening 
to the Job security of Presiding Officials. However, where receipts 
are depressed, the MSPB should be aware of the concerns raised among 
Presiding Officials by the implementation of an expedited appeals 
procedure promising Increases in productivity. 
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CHAPTER FIVE 

Measuring the Timeliness and Cost-effectiveness 
of Appeals Arbitration 

The AAP is expected to provide Federal employees and agencies with 
a more expeditious , less costly means of resolving routine disputed 
personnel actions. The determination of whether or not these objectives 
were achieved is examined in this chapter by comparing measures of 
timeliness and cost-effectiveness drawn from experimental and control 
groups of appeals* The experimental group consists of AAP cases filed 
between July 1, 1983 and March 31 t 1984, The control group is comprised 
of FAP cases filed in the same time period which have been matched one-to- 
one with cases in the experimental group. The objective was to create 
two groups of cases which were similar in every important respect except 
the procedure used to process them. The guidelines used in creating the 
two groups are described in Chapter Three. A total of 54 appeals were 
processed under the AAP during this period forming the experimental 
group. Each was matched with an FAP case forming the control group. 

TIMELINESS 

Parties using the expedited appeals procedure during the study 
could expect the initial decision to be issued in less than half the 
time required for a similar appeal under the FAP. For adjudicated appeals 
under the AAP, the average time required to issue an Initial decision 
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was 61 days« In similar FAP cases, the time was 133 days. The latter , 
however, Is biased upward by the fact that during the early phases of 
the study the processing of FAP cases did not receive the same priority 
as AAP cases due to the Air Traffic Controller backlog. This is illustrated 
in the case of Chicago and San Francisco which processed appeals throughout 
the study period o By putting these appeals in chronological order and 
dividing them evenly in each site, it is possible to compare the average 
time to an initial decision during early and later stages of the study. 
Table 5*1 shows the results with the average time to an initial decision 
falling sharply for FAP cases in the second period when the backlog had 
been eliminated. The general conclusion holds, however. The AAP succeeded 



Table 5,1 

Average Number of Days Required to Obtain an Initial 

Decision for Experimental and Control Groups 



Experimental Group 


Control Group 


(n) 


(n) 


61 


133 


(40) 


(45) 


1 62 


137 


(34) 


(40) 


ng 63 


158 


1 and S.F. (17) 


(20) 



All adjudicated appeals 



All adjudicated appeals in 
Chicago and San Francisco 

Adjudicated appeals during 



Adjudicated appeals during 

later stage in Chicago and S.F c 61 116 

(17) (20) 
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in providing a more expeditious means to resolve routine disputed personnel 
actions. 

This average, however, does not reflect the higher likelihood of a 
voluntary settlement occurring under the AAP which further reduces the 
expected time required to resolve a disputed personnel action. In the 
experimental group of AAP cases, shown in Table 5.2, eight appeals were 
resolved in a voluntary settlement compared with three appeals in the 
control group of matched FA? cases. This indicates that one out of 
seven appeals processed under the AAP can be expected to end in a voluntary 
settlement versus one out of seventeen under the FAP. As a consequence, 
the chances of a voluntary settlement occurring under the AAP are better 
than twice those of the FAP where routine, non-precedential appeals are 
involved. These differences are statistically significant. 



Table 5.2 
Disposition of Appeals for Experimental and 
Control Groups 



Disposition of 


Experimental Group 


Control Group 


Appeal 


Number 


Percent 


Number 


Percent 


Total 


54 


100.0 


54 


100.0 


Settlements 


8 


14.8 


3 


5.6 


Dismissed 


6 


11.1 


6 


11.1 


Adjudicated 


40 


74.1 


45 


83.3 



The average number of days required to settle an appeal voluntarily 
under the AAP is substantially less than that of an appeal for vrtilch an 
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Initial decision must be written. In most cases , voluntary settlements 
are reached before the hearing is held and thus completed within 45 days. 
This finding, together with that of the higher likelihood of a voluntary 
settlement oocuring under the AAP, confirms the success of the alternative 
appeals procedure and its mediation efforts in providing a more expeditious 
procedure for resolving routine, non-precedential disputed personnel actions. 
The self-'Selection of parties who are inclined to accept a voluntary 
settlement under the AAP, of course, may inflate the observed likelihood 
attributed to the use of this procedure. 

The timeliness of the AAP is even more favorably compared with 
the FAP when the amount of time required to hear a petition for review 
of the initial decision is considered. The number of petitions to the 
Board for review expected under the AAP is less than that for the FAP, 
given the narrower standards of appeal for the expedited procedure. 
This is confirmed in the comparison of experimental and control cases. 
Among the 40 appeals adjudicated under the AAP in the experimental group, 
11 filed a petition for review of the initial decision, or 28 percent. 
Among the 45 appeals adjudicated under the FAP in the control group, 17 
filed a petition for review, or 38 percent. 

Board action has not been taken on all of these petitions allowing 
the evaluation team to produce an estimate of the time required for each 
procedure. However, MSPB staff estimate that the AAP petitions for 
review are being heard in substantially lesis time than required for FAP 
cases. An estimate of this time for FAP cases, based on Fiscal 82 data 
involving adverse action cases, suggests that the petition for review 
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can add up to 11 months or more additional time before a final decision 
is issued .1 When this is considered alongside the time required to obtain 
an initial decision under the FAP, it highlights the expeditious nature 
of the AAP. 

COST-EFFECTIVENESS 

The timely resolution of disputed personnel actions under the AAP 
may or may not translate into cost savings for the parties and the MSPB. 
This depends on the intensity of effort expended under each procedure 
during the time available and the redistribution of costs among the 
parties and the MSPB. The costs to be measured are those that vary with 
the procedure used and Include the value of time expended by personnel 
involved in the appeal and the cost of travel. Other cost savings are 
considered as they apply to the parties and the MSPB. included are the 
cost of a transcript, the cost of additional backpay, the value of foregone 
earnings and employment opportunities, and the psychic costs attached to 
a prolonged appeal process. These costs are compared in experimental 
and control cases for the MSPB, agencies, and appellants. 

The MSPB 

To resolve an appeal, the MSPB typically employs the time of a 
Regional Director, a Presiding Official, and various support staff. If 



1 U.S. Merit Systems Protection Board, StV<lY ^f MSPB APPQ^lS Pggl§l9ng 
for FY 1Q82, December 1983, p. 49. 
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a hearing is requested » travel costs will be incurred • In a comparison of 
these costs for 54 experimental and control cases ^ the average cost of an 
AAP case, $523, is slightly less than that of an FAP case, $559* The 
difference is not statistically significant. This comparison, of course, 
excludes a potentially important source of savings to the Board which is 
realized under the AAP by omitting the formal transcript. Using estimates 
of the cost of a transcript provided by the Board and expressing this cost 
in 1983 dollars, the cost savings amount to $177.^ With this savings 
considered J the AAP is shown to be cost-effective in comparison with the 
FAPo Trends in these costs, however, indicate that the cost-effectiveness 
of the AAP will not depend on the elimination of the transcript « 

The implementation of any new procedure like the AAP can be expected 
to generate some startup costs as participants learn how to use the new 
procedure effectively. The potential existence of a learning curve in 
implementing the AAP focuses attention on trends in costs over time* As 
shown in Table 5.3, there is evidence from Chicago and San Francisco 
that a learning curve does exist for the MSPB in its use of the AAPe 
Both sites processed AAP appeals throughout the study period. By putting 
these appeals in chronological order and dividing them into two groups, 
as described earlier, it is possible to compare the average costs at 
eau^ly and later stages of experience. The results show a sharp drop in 
these costs during the second stage of the pilot study for the AAP. The 
average cost of an AAP case to the MSPB during the second stage, $41 8, is 



2 The cost estimates were contained in a memorandum to Rosemary H» 
Storey, Office of Review and Studies, from Andrew S. Trecannelli, 
Budget and Finance Division, entitled, ^October 11, 1983 Memo re 
Budget and Transcript Costs," dated October I8p 1983« 
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Table 5.3 



Average Cost of Personnel and Travel for the MSPB 

in Experimental and Control Groups by Time Period: 

July 1, 1983 - March 31* 1984 



Tine period 
(n) 



Experimental Groups 



Control Groups 



All appeals 
(54) 



♦523 



♦559 



Appeals In Chicago 
and San Francisco 
(47) 



506 



588 



Appeals during early period 
in Chicago and S.F. 
(23) 



599 



612 



Appeals during later period 
in Chicago and S.F. 
(24) 



41 8» 



564 



* The mean difference between experimental and control groups is 
Statistically significant at the .10 level in a one-tail test. 
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substantially less than that of an FAP case, $564. The difference Is 
statistically significant. 

This finding is borne out in discussions with Presiding Officials 
during the later operations and design modification phases of the pilot 
study. Experience tends to build proficiency. Table 5.4 suggests, not 
surprisingly 9 that most of the cost of processing an appeal under both 
the AAP and FAP is linked to the time expended by the Presiding Official 
and that this time fell under both procedures during the study *s first 
year. This is illustrated in Table 5.4 using the experience of Chicago 
and San Francisco where Presiding Officials had more exposure to the AAP 
than in other study sites and once again dividing the appeals into two 
groups chronologically. The cost of the Presiding Official's time fell 
more under the AAP than the FAP so that the difference between the two 
in the later stage of the study was statistically significant favoring 
the cost-effectiveness of the AAP. 

Table 5«4 also shows that the Regional Director expends more time 
in processing an appeal under the AAP than under the FAP, although the 
difference appears to be narrowing. Among support staff, there is no 
significant difference in the time required by the AAP and FAP, nor Is 
there any evidence of a difference emerging over time. There is, of 
course, less reason in this case to expect a learning curve since the 
tasks performed by support staff are clerical in nature and do not 
require, as a rule, the acquisition of new skills. The increasing cost- 
effectiveness of the AAP, as such, is attributable largely to the Presiding 
Official becoming more familiar with the procedure* 
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Table 5.^ 

Avereige Cost of Personnel for the MSPB In Experimental 

and Control Groups in Chicago and San Francisco by Type 

of Personnel and Time Period: 

July 1, 1983 - March 31, 1984 

Type of Personnel Experimental Group Control Group 

and Time Period 
(n) 

Regional Director 

Both periods $ 27* $ 21 

(44) 
Early period 34* 25 

(22) 
Later period 20* 16 

(22) 

Presiding Official 

Both periods 375 470 

(47) 
Early period 432 506 

(23) 
Later period 321* 436 

(24) 

Support Staff 

Both periods 45 45 

(42) 
Early period 53 47 

(21) 
Later period 37 43 

(21) 
* The mean difference between experimental and control groups is 
statistically significant at the .10 level in a one-tail test. 



103 

The length of time required for a Presiding Official to reach full 
proficiency cannot be determined from this study, but it is reasonable 
to expect that after a year of experience with the alternative appeals 
procedure, further reductions in the cost of processing an appeal using 
this procedure will become difficult to achieve • The expedited appeals 
procedure, while demonstrating savings in personnel costs, can be expected 
to increase travel costs as Presiding Officials conduct worksite hearings 
under the AAP. The cost of travel to these sites may exceed that to fixed 
hearing sites under the FAP. The evidence shown in Table 5.5 fails to 
confirm this, however. The study shows no statistically significant 
difference in the cost of travel to the MSPB under the AAP and FAP, 

Table 5.5 

Average Cost of Travel for the MSPB in 
Experimental and Control Groups: 
July 1, 1983 - March 31 » 1984 

Experimental Group Control Group 
(n) (n) 



$165 
(14) 

166 
(5) 



All appeals requiring 


$169 


travel 


(18) 


Matched appeals requiring 


168 


travel 


(5) 
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The absence of an increase In travel cost for the MSPB associated 
with use of the AAP is attributable to several factors* Over time the 
MSPB has expanded the number of its fixed hearing sites so that many 
large Federal agencies are not forced to travel extensive distances. 
Travel to a worksite hearing for the MSPB Presiding Official may therefore 
involve only a marginal increase in travel costs due to the existing 
dispersion of fixed hearing sites. Although not necessarily a factor in 
Chicago and San Francisco at this timet there is an incentive for Regional 
Directors to conserve their travel budget by using administrative discretion 
to exclude appeals from the AAP where an expensive worksite hearing is 
Involved . 

A comparison of costs to the MSPB by type of appeal, where the size 
of the sample permits, shows that some appeals are less costly to process 
them others. As shown in Table 5.6 , appeals involving adverse actions 
require Just over half the resources to adjudicate that appeals involving 
performance issues require. This is also true under the FAP. In both 
instances, processing an appeal under the AAP appears to be less costly 
than under the FAP, but the difference is not statisticallly significant. 
The difference is significant, however, in the later stages of the study 
in Chicago and San Francisco for appeals involving adverse actions. 

As described above, the likelihood of a voluntary settlement occurring 
under the AAP is more than twice that of the FAP. This is important 
because the cost of a voluntary settlement for the MSPB, shown in Table 
5*7 f is one*- third that of a fully adjudicated appeal under the expedited 
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Table 5.6 

Average Cost of an Appeal for the MSPB in Experimental 
and Control Groups by Type of Appeal: 
July 1, 1983 - March 31, 1984 

Type of Appeal Experimental Group Control Group 

(n) 

Matched appeals involving $455 $499 

adverse actions 
(41) 

Matched appeals involving 425 513 

adverse actions in Chicago 
and San Francisco 
(35) 

Early Period 412 527 

(18) 

Later Period 439* 498 

(17) 

Matched appeals Involving 875 1,002 

performance Issues 
(8) 
^ The mean difference between experimental and control groups is 
statistically significant at the .10 level in a one-tail test. 
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procedure. This differential can also be observed under the FAP. The 
difference in the cost of a voluntary settlement under the AAP and PAP 
is not statistically significant. As such, any appeal in which the 
parties can be encouraged to settle their dispute voluntarily is going 
to be less costly for the MSPB to handle. The fact that the AAP is 
designed to encourage this and is shown to be successful in doing so is 
a major determinant of its cost-effectiveness. 

Table 5.7 

Average Cost of an Appeal for the MSPB in Experimental 
and Control Groups by Disposition of Appeal: 
July 1, 1983 - March 31i 1984 



Disposition of Appeal 



Adjudicated appeals 



in Chicago and S.F. 



Early period 



Later period 



Voluntary settlements 



erimental Group Control Group 


(n) 


(n) 


$650 


$646 


(40) 


(45) 


653 


690 


(30) 


(30) 


761 


676 


(15) 


(15) 


545* 


705 


(15) 


(15) 


174 


269 


(8) 


(3) 



* The mean difference between experimental and control groups is 
statistically significant at the .10 level in a one-tail test. 
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More voluntary settlements were reached as the study progressed • 
This doubtless reflected the increasing familiarity of Presiding Officials 
with settlement techniques as part of the learning curve. The weight of 
these settlements in the average cost of processing an appeal in the 
study's later stage helped increase the AAP*s cost-effectiveness. The 
cost-effectiveness of the AAP, however, does not depend on its success 
in encouraging voluntary settlements, although it is greatly enhanced by 
this fact. As shown in Table 5.7f the expedited procedure was found to 
be cost-effective during the later stage of the study in Chicago and San 
Francisco for fully adjudicated appeals. 

The conclusion can be reached with confidence that the AAP is cost- 
effective for the HSPB. In less than a year's time, Presiding Officials 
were able to achieve significant cost savings under the AAP in comparison 
with the FAP. The elimination of a formal transcript enlarged these 
savings. Adding the cost of a tretnscript, $177, to the average cost of 
processing an FAP case in Chicago and San Francisco during the study's 
later stage, $564, brings the total cost of an appeal under this procedure 
to $741 for the MSPB which compares with an average cost of $418 under 
the AAP* This represents a per case cost savings to the Board of 44 
percent in favor of the AAP. 

The Agency 

The agency in responding to an appeal typically employs the time of 
management representatives, witnesses, and support staff. If a hearing 
is requested, some travel costs may be incurred, even under the AAP. The 
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latter would occur, for example, where agency witnesses work at a location 
away from the site where the agency elects to hold the hearing. Witnesses 
in this instance may Ihclude those for the appellant as well as those 
for the agency J since the agency is obligated to make witnesses available 
at the request of the appellant. The cost of these witnesses, as such, 
are charged to the agency rather than the appellant. In a comparison of 
these costs for 47 experimental and control cases, the average cost of 
an AAP case for the agency, $1,288, is slightly less than that of an FAP 
case, $1,3^5, but the "difference is not statistically significant. 

Other costs to the agency not considered here include the additional 
backpay that may be awar^ded the appellant in a removal cases under the 
lengthier FAP and the reduction in psychic costs under the AAP in permitting 
the agency to get on with its mission without being held up waiting for 
a decision under the formal procedure. The fact that initial decisions 
under the AAP are issued in less than half the time of those under the 
FAP means that backpay settlements are cut proportionately. If a petition 
for review is filed and the agency is reversed, further savings are 
realized under the AAP by its more expeditious final decision. 

Nearly 8 out 10 adverse action cases, which account for 78 percent of 
all AAP cases, involve removals. For an appellant who earned $12,000 a 
year before being removed, an initial decision in 60 days rather than 
120 days can save the agency as much as $2,000 where the agency's action 
is reversed. Agencies are reversed by the MSPB in slightly less than 
one out of five appeals. The savings under the AAP will be even larger 
if a petition for review is filed that later results in a backpay award. 
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The AAP in this instance results in the appellant being put back on the 
job faster and becoming engaged in productive activities for the agency. 
Under the FAP the appellant would be paid for time in which no output is 
produced • 

Unlike the MSPB, there is no evidence of a learning curve 
effect for the agency involving personnel and travel costs. As 
shown in Table 5-Bf using appeals filed in Chicago and San Francisco 
where agencies had a full yearns experience with the AAP as of March 
1984 J there is a slight drop in the agency's average cost of processing 
an appeal under the AAP during the year* The difference in cost between 
the AAP and FAP in the later period » however ^ is not statistically 
significant* The cost-effectiveness of the AAP to the agency, as such, 
depends more heavily on the savings of other costs than personnel and 
travels, although as will be shown below, appeals involving travel promise 
to be more cost-effective under the AAP, 

The management representative's time accounts for approximately 
three-quarters of the average cost of processing an appeal under both 
the AAP and FAPo This cost is shown in Table 5.9 along with that of 
witnesses. In both instances, the differences in cost between the AAP and 
FAP are not statistically significant. It appears that the management 
representative expends approximately the same amount of time in preparing 
and presenting the agency's case under the AAP as under the FAP. Where a 
hearing is held and witnesses called, the AAP offers savings to the agency 
The cost of witnesses under the AAP, $201, is less than half that of the 
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FAP, $453 f which suggests that the AAP has been successful in reducing 
the number of witnesses, and through the worksite hearing, the amount of 
time they are required to be present « 

Table 5.8 

Average Cost of Personnel and Travel for the Agency 
in Experimental and Control Groups by Time Period: 
July 1, 1983 - March 31, 1984 

Time Period Experimental Group Control Group 

(n) 

All appeals $1,288 $1,345 

(47) 

Appeals in Chicago 1,215 1,346 

and San Francisco 
(40) 

Appeals during early 1,287 1,321 

period in Chicago 
and San Francisco 
(20) 

Appeals during later 1,142 1,371 

period in Chicago 
and San Francisco 
(20) 



Only a small number of appeals under both procedures involved travel 
for the agency. This number is related to the number of hearings requested 
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and the location of the the hearing In relation to the management 
representative and witnesses « When travel Is required, the agency Is 
typically responsible for more Individuals than either the MSPB or the 
appellant* This is reflected in Table 5.10 for all appeals and matched 
appeals requiring travels Travel costs under the FAP| in these instances, 
exceed the value of time expended by management representatives. As a 
result, the agency's cost savings under the AAP where travel is required 
can be substantial* A worksite hearing under the expedited procedure 
can cut travel costs in half or more for the agency. The difference in 
the unmatched comparison is statistically significant. 

Table 5.9 

Average Cost of Personnel for the Agency in Experimental 
and Control Groups by Type of Personnel: 
July 1, 1983 - March 31 i 1984 

Type of Personnel Experimental Group Control Group 

Management Representative $895 $828 

(47) 

Witnesses 201* 453 

(28) 
* The mean difference between experimental and control groups is 
statistically significant at the .10 level In a one-tail test. 



All appeals requiring 


$625* 


travel 


(7) 


Matched appeals requiring 


299 


travel 


(2) 
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Table 5.10 

Average Cost of Travel for the Agency in 
Experimental and Control Groups: 
July 1, 1983 - March 31, 1984 

Experimental Group Control Group 
(n) (n) 



$1,113 
(6) 

1,564 
(2) 



• The mean difference between experimental and control groups is 
statistically significant at the .10 level in a one^tail test. 

A comparison of the costs to the agency by type of appeal shows , as 
it did for the MSPBi that some appeals are less costly to adjudicate 
than others. The cost to the agency of an adverse action appeal is less 
than half that of an appeal involving performance issues. The cost of 
processing both types of appeals under the AAP and FAP is not statistically 
different I as seen in Table 5.11. 

Table 5*12 shows that a voluntary settlement is less costly to the 
agency than a fully adjudicated appeal under the AAP. The data also 
show there is no cost savings to a voluntary settlement under the FAP, 
but this conclusion rests on a very small sample. The evidence suggests 
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Table 5.11 

Average Cost of an Appeal for the Agency In Experimental 
and Control Groups by Type of Appeal: 
July 1, 1983 - March 31, 1984 

Type of Appeal Experimental Group Control Group 

(n) 

Matched appeals Involving $1,033 $1,046 

adverse actions 
(36) 

Matched appeals involving 2,283 3,085 

performance issues 
(7) 

that if an agency in reviewing an appeal feels there are grounds for 
trying to reach a voluntary settlement, then the AAP offers the most 
cost-effective means to accomplish this objective. 

The general conclusion is that the AAP is no less cost-effective 
for the agency than the FAF. In certain types of cases, the expedited 
appeals procedure offers substantial cost savings to the agency over the 
FAP* These cases include adverse action appeals involving removals 
where in the agency *s Judgment the potential for a reversal and awarding 
of backpay are above average • Also included are cases where travel is 
required, or where a hearing is requested and witnesses are called, or 
where there is an interest in seeking a voluntary settlement. In appeals 
which meet one or more of these conditions, the AAP promises to be cost- 
effective for the agency* 



n 
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The Appellant 

The resources employed by the appellant in pursuing an appeal will 
Include the appellant ^s time and that of an advocate. If one Is retained. 
If a hearing Is requested, witnesses may be called, other than those 
provided by the agency, and travel may be required • As to representation, 
the appellant may use several arrangements each with different cost 
Implications, At the low end of the scale, the appellant may ask a 
coworker or a friend to help him prepare and present his appeal. If a 
member of a collective bargaining unit, the appellant may call on a 
union representative. At the upper end of the scale, the appellant may 
employ an attorney to represent him during the appeal. Advocates are 
present In approximately two-thirds of all MSPB appeals. 

While counting the time of a union representative In the appellant's 
cost. In most cases this time will actually be paid by the agency In 
release time. The union representative does not generally Impose an 
out-of-pocket cost on the appellant as a private attorney may do. In a 
comparison of the appellant's costs for 40 experimental and control 
oases, the average cost of an AAP case for an appellant, $1,430, Is 
slightly below that of the FAP, $1,790, but the difference Is not 
statistically significant. In all comparisons for appellants there Is a 
much higher variance In the relative cost of the two procedures than 
observed for agencies and the MSPB. While the average In most comparisons 
favors the AAP's cost-effectiveness for appellants, the variance surrounding 
this average leads to caution in drawing this conclusion statistically. 
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As in the case for agencies, there is no strong evidence to support 
the presence of a learning curve for appellants. This is shown in Table 
5«12 using once again the year-long experience of Chicago and San Francisco j 
with appeals in these sites divided evenly between early and later periods » 
Appellants, unlike agencies, however, have no opportunity for repeated 
experience with either procedure, unless they are using a private attorney 
or union representative who regularly practices before the Board. Under 



Table 5.12 

Average Cost of Personnel and Travel for the Appellant 
in Experimental and Control Groups by Time Period: 
July 1, 1983 - March 31, 1984 

Time Period Experimental Group Control Group 

(n) 

All appeals $1,430 $1,790 

(40) 

Appeals in Chicago 1,460 1,737 

and San Francisco 
(34) 

Appeals during early period 1,311 2,006 

in Chicago and S.F. 
(17) 

Appeals during later period 1,609 1,468 

in Chicago and S.F, 

(17) 
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these conditions, there is no real reason to expect a learning curve to 
be present. The sharp drop in the average cost of using the FAP, shown 
in Table 5.12 during the later period in Chicago and San Francisco, is 
largely the result of four appeals being dismissed during this period in 
San Francisco. 

A cost not included in this comparison for the appellant is the 
psychic cost of prolonging the initial decision under the FAP. If a 
petition for review is filed, this cost is further increased. The ability 
to obtain an initial decision in 60 days under the AAP rather than 120 
days under the FAP permits the appellant to put his life in order 
sooner than would be possible otherwise. In many instances, where a 
removal is involved, the cost of delay may come in foregone earnings as 
the appellant delays searching for new employment or accepts part-time 
work waiting for the appeal to be resolved. In three-quarters of these 
appeals the agency^s action will not be reversed. With a quick decision 
under the AAP the appellant is able to return to work or concentrate on 
finding new employment . 

Table 5.13 shows the variation in cost for the appellant of using a 
private attorney, a union representative, or simply representing himself. 
A private attorney is several times more expensive than the alternatives 
and is the only representative who actually leads in some cases to an 
out-of-pocket expense for the appellant. The appellant, for example, 
does not pay directly for union representation and when representing 
himself the cost is measured in terms of foregone earnings for the time 
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Table 5.13 



Average Cost of Representation for the Appellant in 
Experimental and Control Groups: 
July 1, 1983 - March 31, 1984 



Type of Representation 



Experimental Group Control Group 
(h) (n) 



Private attorney 
Matched appeals 



$4,552 
(6) 



$3,712 
(6) 



Unmatched appeals 



2,772 
(17) 



4,029 
(16) 



Union representative 



Matched appeals 



500 
(6) 



497 
(6) 



Unmatched appeals 



454 
(10) 



369 
(14) 



Pro ae appellant 
Matched appeals 



445 
(3) 



224 
(3) 



Unmatched appeals 



403 
(20) 



278 
(13) 
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required. In one out of four appeals the agency's action is reversed 
and in these instances i the attorney's fees may be paid by the agency as 
part of the settlement. The difference in these costs according to the 
appeals procedure used is not statistically significant. Other costs 
involving witnesses and travel, shown in Table 5.14, do not appear to 
vary statistically for the appellant according to the appeals procedure 
used, although the differences favor the AAP. 

Table 5.14 

Average Cost of Witnesses and Travel for Appellants in 
Experimental and Control Groups: 
July 1, 1983 - March 31 t 1984 



Cost Category 



Experimental Group 



Control Group 



Witnesses 



Matched 



$ 84 
(7) 



$127 
(7) 



Unmatched 



80 
(17) 



163 
(17) 



Travel 



Matched 



(no matched appeals available) 



Unmatched 



172 
(5) 



196 
(4) 
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Trends in costs for the appellant similar to those for agencies and 
the MSPB are evident by type of appeal. Table 5»15 suggests that appeals 
involving adverse actions require less than half the resources to resolve 
when compared with appeals containing performance issues. This pattern 
is observed above for both agencies and the MSPB* Given the more complex 
issues involved in appraising performance on the job^ this finding is 
perhaps not surprising. The difference in the appellant ^s cost of 
processing these appeals under the AAP and FAP is not statistically 
significant, although the difference once again favors the AAP« 

Table 5.15 

Average Cost of an Appeal for the Appellant in 

Experimental and Control Groups by Type of Appeal i 
July h 1983 - March 3h 1984 

Type of Appeal Experimental Group Control Group 

in) 

Matched appeals involving $1^236 $1^241 

adverse actions 

(32) 

Matched appeals involving 2^828 3j542 

performance issues 

(5) 

The number of responses among appellants who reached a voluntary 
settlement under the FAP Is small , as shown in Table S.IS* The evidence 
suggests s however 9 that this cost is higher than that of the AAP. Not 
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only does the AAP offer the appellant a higher likelihood of a voluntary 
settlement occurring, but the cost of this settlement appears to be less 
than that of the FAP* 

Table 5.16 

Average Cost of an Appeal for the Appellant in Experimental 
and Control Groups by Disposition of Appeal: 
July 1, 1983 - March 31, 1984 

Disposition of Appeal Experimental Group Control Group 

(n) (n) 

Adjudicated appeals $1,501 $1,863 

(34) (37) 

Voluntary settlements 849 2,087 

(8) (2) 

As in the case for agencies, the conclusion is that the AAP is no 
less cost-effective for the appellant than the FAP. The variance in the 
cost of appeals for appellants is much higher than that for agencies and 
the MSPB. As a consequence, differences which favor the AAP are not 
shown to be statistically significant* The faster decision time of the 
AAP, however, almost certainly guarantees the expedited procedure's 
cost-effectiveness for the appellant by reducing the psychic cost and 
foregone earnings associated with the prolonged decision of the FAP. 
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SUMMARY 

The AAP unequivocally provides a more expeditious resolution 
of an appeal for all the parties. In a comparison of 54 matched 
AAP and FA? cases, filed between approximately July 1, 1983 and 
March 31 g 1984, the expedited appeals procedure cut the time required to 
reach an initial decison under the FAP in more than half. The odds of 
an appeal being resolved in a voluntary settlement under the AAP are one 
out of seven, better than twice those in similar FAP cases. Moreover, 
if a petition for appeal is filed, the evidence indicates further savings 
in time for the parties under the AAP. 

For the MSPB, the AAP is clearly cost-effective. The modification 
of the AAP design producing the VEAP is unlikely to change this conclusion 
given the nature of the changes made. The cost savings of the AAP 
on a per case basis for the MSPB are estimated to exceed 40 percent. 
The cost savings for agencies are no less significant although more 
selective. For agencies the AAP is found to be cost-effective where 
travel is required, where a hearing is requested and witnesses are called, 
and where there is an interest in a voluntary settlement. The expedited 
procedure is also cost-effective for agencies in adverse action cases 
involving a removal where the likelihood of a reversal is considered 
above average. 

The cost-effectiveness of the AAP for appellants is more equivocal 
due to the variance in costs among the appeals observed. The evidence 
suggest, however, that the AAP is a less costly procedure for the appellant 
as it is for the agency and the MSPB where routine, non precedential 
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appeals are involved. The faster decision of the AAP clearly serves the 
appellant *s interests. In documenting the cost-effectiveness of the 
AAP, the issue shifts in the next chapter to whether this gain comes at 
the expense of equity and fairness. 
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CHAPTER SIX 

The Equity and Fairness of Appeals Arbitration 

In addition to providing Federal employees and agencies with a 
more expeditious, less costly means of resolving routine disputed personnel 
actions g the AAP is also expected to provide a fair, impartial forum for 
the hearing of these disputes, one which is recognized and accepted as 
such by employees and agency management. Public comments received on 
draft versions of the AAP reflected concern on the part of agencies, 
unions, and private attorneys that this objective might not be achieved. 
Some feared that fairness and impartiality might be sacrificed for a more 
expeditious procedure « These issues are examined in this chapter using 
data drawn from administrative records and the mail survey of experimental 
and control groups. 

Measures of substantive and procedural equity are examined. The 
former are focused on outcomes of the appeals process for the AAP and 
FAP, while the latter are concerned with the process Itself. Viewed 
from a procedural standpoint, equity or fairness standards may be identified 
in the light of the conventional legal safeguards of formal adjudicative 
proceedings as found in the PAP. These Include the right to adequate 
notice, representation, cross-examination of adverse witnesses, an Impartial 
decision-maker, and findings based on the law and the evidence. However, 
in this study we have addressed the procedural issue fi:'om the standpoint 
of the parties* perception of the equity and fairness at each step of 
the process. 
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SUBSTANTIVE EQUITY 

One of the most frequently expressed concerns by agencies and 
appellants about the AAP is whether this procedure leads to the same 
decision as reached under the FAP. Are the two procedures consistent 
in their outcome? This concern was created, to a large extent, by 
the MSPB's use of "arbitration" in the title of the alternative appeals 
procedure. Many, as a result, confused the new procedure with labor 
arbitration • The image created was that of a procedure where the 
Presiding Official would have leeway to fashion a creative remedy 
and a tendency to split the difference in a decision. The parties were 
concerned that the outcome of an appeal under the expedited procedure 
might not be predictable, that is, guided by precedent. 

This, in turn, led to additional expressions of concern by parties 
about the expedited procedure's narrower standard under which a petition 
for review could be filed. The parties saw themselves faced with an 
uncertain outcome under the AAP and a restriction of their ability to 
appeal the initial decision. They could see themselves potentially 
trapped. At the outset, the MSPB failed to recognize the importance of 
this perception. The Board Instead viewed its use of arbitration in 
positive terms denoting a simplified, expeditious method for dispute 
resolution. The Board understood that Presiding Officials would continue 
to be guided by precedent and thus saw little reason for the concern 
expressed by agencies and appellants. Its effort to assure the parties 
of this in outreach did not entirely dispel the image created by the 
label of arbitration. 
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The MSPB ultimately acknowledged this problem in removing arbitration 
from the expedited procedure's title and expanding the criteria under 
which a petition for review could be filed so that they conformed with 
those under the FAP, A comparison of decisions in experimental and 
control cases J shown in Table 6.1, supports the Board's initial position. 
It is not possible g of course p to adjudicate the same appeal under both 
procedures to obtain a direct test of their consistency. However, Table 
6.1 offers an indirect test by describing the likelihood of outcomes 
under the AAP and FAF using matched adjudicated appeals. No difference 

Table 6.1 

Decisions Rendered in Experimental and Control Groups 
Which Affirmed, Mitigated, or Reversed Agency Actions: 
July 1, 1983 - March 31, 1984 

Experimental Group Control Group 
Number Percent Number Percent 
Matched adjudicated appeals 34 100.0 34 100.0 



Affirmed agency action 



28 



82.4 



28 



82.4 



Reversed or mitigated 
agency action 



17.6 



17.6 



Unmatched adjudicated appeals 40 



100.0 



45 



100.0 



Affirmed agency action 



33 



82.5 



36 



80,0 



Reversed or mitigated 
agency action 



17.5 



20.0 
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in the outcome is observed. Under both procedures the likelihood of the 
agency being affirmed is 82 percent, while the likelihood of it being 
reversed or mitigated is 18 percent. 

The affirmation rate of experimental and control cases is slightly 
higher than that of all appeals adjudicated before the Board. In FY829 
the most recent year for which published data are available, 77 percent 
of the MSPB*s initial decisions affirmed the agency's actions, and in 
FYSl and FY80, this percentage was 67 and 71 percent respectively.'' The 
higher affirmation rate of the experimental and control groups is 
attributable to the routine nature of these cases and the likelihood of 
an agency in these circumstances having a stronger case, uncluttered by 
complex issues. The similarity of outcomes for the AAP and FAP is also 
found in a comparison of unmatched adjudicated appeals. As such, the 
evidence strongly supports the Board's expectations. There is no 
compelling reason for agencies or appellants to expect decisions to differ 
based on which appeals procedure is used. 

The AAP was also expected to offer appellants an informal proceeding 
suited to the needs of those who wished to represent themselves before 
the Board as pro se appellants. The expedited procedure, as a matter of 
equity, would hopefully improve the access of pro se appellants to the 
Board's proceedings. The results, however, fail to confirm this. Table 
6.2 shows that one-quarter of the AAP cases involved a pro se appellant. 
This is lower than that of FAP cases in the control group and that of 



1 U.S. Merit Systems Protection Board, Study of MSPB Anneals Decisions 
for FY 1982, December 1983, p. 20. 
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other FAP cases In the five study sites Involving adverse actions ^ 
performance, and reductions in force* The latter, by its size, is a 
better benchmark of pro i^ representation. The evidence does not point 
to pro ae appellants • ready adoption of the AAP* 

On the other hand, the evidence does not indicate a rejection of 
the expedited procedure by this group. It is probably unrealistic to ; 
estpect the AAP to place the pro se appellant on equal footing with the 
agency, which the appellant knows will be represented by labor relations 
specialists* The appellant has a strong incentive under both procedures 
to employ counsel* Table 6,2 suggests a slightly higher percentage 

Table 6*2 

Type of Appellant Representation In Experimental 
and Control Groups and Other FAP Cases; 
July 1, 1983 - March 31 t 1984 

Type of Representation Experimental Control Other FAP 

Qroups Group Cases* 
No* % No* % No* % 

£ca flft appellant 11 25 17 39 215 29 

Private attorney 18 41 15 34 233 32 

Union representative 13 30 11 25 214 29 

Other (friend, coworker) 2 4 1 2 72 10 

* This group is restricted t© appeals that ^r% typically eligible for 
the AAP In the five study sites* It Includes appeals involving adverse 
actions p performance Issues p and reductlons<-ln-»force. 
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of private attorneys being used under the AAP than under the FAP. Union 
representation is about the same under both procedures. 

The public comments on early drafts of the AAP, mentioned above, 
gave considerable weight to the equity and fairness of the expedited 
procedure's various steps. Against this background, trends in the use 
of this voluntary procedure provide a direct measure of the parties' 
satisfaction with the AAP and its outcomes. If the parties view the 
alternative appeals procedure as unfair, it is unlikely its use will be 
continued. Table 6.3 describes these trends in the five study sites. 
A total of 102 appeals were adjudicated under the AAP during the 1 8-month 
pilot study. Over half of these were in Chicago. There is no quarterly 
trend evident in Table 6 .St except that the number of AAP cases in the 
second and third phases of the study, the four original study sites remain 
well above that of the first phase. 

There Is considerable variation from site to site. Denver, after 
adjudicating one AAP case in the first quarter of the study, failed to 
adjudicate another. Seattle experienced only a few AAP cases during the 
study's first two operational phases and then experienced a modest surge 
of expedited appeals in the third. San Francisco saw the number of AAP 
cases decline somewhat, especially from January to March 1984 when it 
closed for most of this period the 10-*day window giving appellants a 
second chance to use the AAP. The trend In Dallas was stable, except 
for the period from January to March 1984 when the number of AAP cases 
climbed sharply. Chicago experienced a steady flow of AAP cases throughout 
the 18-month pilot study. 
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Table 6.3 

Number of AAP Cases by Region and Operations Phase: 
March 18, 1983 > September 30, 1984 



Region 



Early Operations Later Operations Design Modlfloatlon 
Phase Phase Phase 



TOTAL March 18 July Oct. Jan. Apr. July 

June 83 Sept. 63 Deo. 83 Maroh 84 June 84 Sept. 84 



TOTAL 102 



9» 



15 



21 



22* 



18 



17 



Chicago 53 



11 



12 



10 



Dallas 18 



n.a. n.a. 



Denver 1 

San 23 
Francisco 

Seattle 7 



* Five appeals filed In late June 1983 were Included In the experimental 
group and 9 appeals filed In late March 1984 were excluded from the 
experimental group due to problems In matching, resulting In an 
experimental group of 54 appeals. 
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The evidence in Table 6.4 does not confirm a steady trend upward In 
the number of appeals adjudicated under the AAP, but it does confirm a 
continuing willingness to use the AAP by appellants and agencies. The 
exception is Denver which appears to be unique in its experience among 
the five study sites. In the larger study sites, evidence of the 
parties* satisfaction with the AAP is reflected in the number of times 
specific agencies have returned to use the AAP again. In Chicago , for 
example, no fewer than seven agencies consented to use the AAP a second 
time after using it once. 

Underlying these trends has been a reluctance of many agencies 
simply to try the AAP, As shown in Table 6.4 for the three study sites 
for which Information on AAP eligibility is available , agencies have 
consented to use the AAP in barely more than one out of ten appeals 
eligible for the AAP. Appellants, on the other hand, have been more 
willing to use the expedited procedure, consenting to use the AAP In no 
fewer than 25 percent of the appeals declared eligible as of March 1984. 
In San Francisco, which used a very conservative definition of eligibility, 
the percentage of appellants electing to use the AAP reached more than 
60 percent. From this evidence, it seems clear that appellants have been 
willing to use the AAP while agencies have been reluctant to try the 
alternative appeals procedure. 

There Is some evidence, at least in Chicago, that this may be changing « 
During the early operations phase In Chicago, agencies consented to use 
the AAP In 8 percent of the appeals declared eligible for the expedited 



Beglon and 
Appellant Response 



CHICAGO 
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Table 6.H 

AAP Consent Status for Appellants 

and Agencies by Region 
March 18, 1983 - March 31, 198i»» 



Consent 
No. $ 



Agency Response 

Did not consent Total 
No. % No. f 



Consent 



34 



17 



39 53 



73 100 



Did not consent 



209 99 



211 100 



Total 



36 



13 



248 87 



284 100 



DALLAS 



Consent 



^0 



23 



34 77 



44 100 



Did not consent 



47 94 



50 100 



Total 



13 



14 



81 86 



94 100 



SAN FRANCISCO 



Consent 



17 



23 



58 77 



75 100 



Did not consent 



46 100 



46 100 



Total 



17 



14 



104 86 



46 100 



The data for Dallas cover the period from October 1, 1983 to March 31 > 
1984. 
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procedure. This percentage, shown in Table 6.5, more than doubled during 
the later operations phase to 17 percent. This pattern is consistent 
with the continuing emphasis Chicago has placed on outreach to agencies. 
Agencies, as a result, appear more willing to use the alternative appeals 
procedure in this site. 

the stable pattern in San Francisco is more difficult to interpret 
due to the changing standard of AAP eligibility. Changes in the standard 
in San Francisco affected the number of appeals declared eligible for 
the expedited procedure In each of the two study phases. During the 
later operations phase, these changes were offsetting as the addition of 
appeals involving performance issues increased the number of eligible 
appeals while closing the 10-day window for appellant election of the 
AAP reduced the count of eligible appeals. Under these circumstances, 
the trends in appellant and agency elections of the AAP in San Francisco 
must be interpreted with caution. 

The evidence, on balance, supports the fairness and impartiality of 

o 

the AAP. Appellants and agencies have found the decisions of the expedited 
procedure to be consistent with those of the FAP and many agencies using 
the expedited procedure a first time have returned to use it again. The 
evidence shows a continuing willingness to use the AAP in all sites with 
the exception of Denver. The absence of an ascending trend in expedited 
appeals does not appear to reflect dissatisfaction among those who have 
used the alternative appeals procedure. In fact, responses from appellants 
and agencies concerning the AAP »s assurance of due process, described 
below, shows Just the opposite to be true. 
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Table 6.5 



AAP Consent Status for Appellants and 

Agencies by Region and Operations Phase 

March 18, 1 983 - March 31 9 1984 



Early Operations 
Phase* 



Later Operations 
Phase* 



Number Percent of 
Consenting Eligible 



Number Percent of 
Consenting Eligible 



APPELLANT 



Chicago 



Dallas 



32 



n^a. 



San Francisco 42 



23 



n.a, 



60 



41 


28 


33 


46 


33 


65 



AGENCY 



Chicago 



Dallas 



11 



n.a. 



n.a. 



25 
13 



17 
14 



San Francisco 10 



14 



14 



* The early operations phase began March 18, 1983 and continued through 
September 30, 1983. The later operations phase began October 1, 1983 
and continued through March 31> 1984. 
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PROCEDURAL EQUITY 

Appellants and agencies using the AAP give high marks to its 
various procedural steps beginning with the Joint arbitration record 
and proceeding through the hearing. A comparison of these marks 
with those given by appellants and agencies in the control group at 
similar points in the process provides a measure of the parties* 
relative satisfaction with the AAP and its procedural equity. 

Joint Arbitration Record 

The first procedural step examined was the preparation of the Joint 
arbitration record. This step was unique to the AAP and intended to 
bring the two sides together to reduce the areas of dispute and identify 
the grounds for a possible voluntary settlement. The JAR*s purpose was 
to put the facts on the record from both parties' perspective and to 
identify areas of agreement and disagreement. If successful, it would 
expedite the proceeding by bringing the parties to focus on the important 
areas of contention in the development of their case. 

As described in Chapter Four, Presiding Officials felt the JAR 
worked reasonably well in spite of the logistical problems encountered 
in bringing the parties together to prepare the statement. The parties' 
own view of the JAR's success in putting the facts on the record is 
somewhat mixed, although favorable overall. The parties were asked to 
respond in the evaluation survey to the statement in Table 6.6. The 
structured responses permitted them to express degrees of agreement or 
disagreement with this statement, or simply their indecision. 
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Table 6.6 



Appellant and Agency Opinions on the Joint Arbitration 
Reoord for the Experimental Group 

Statements The Joint appeals record prepared for this appeal fully 
expresses all the important facts and issues. 



Responses 



Total 



Strongly agree 



Agree 



Undecided 



Disagree 



Strongly disagree 



Appellant Agency 

Number Percent Number Percent 



38 



15 



10 



00 


38 


100 


11 


14 


37 


39 


17 


'^5 


26 


2 


5 


16 


2 


5 


8 


3 


8 



Exactly half of the appellants in matched appeals who responded to 
this question either strongly agreed or agreed with the statement that 
the JAR fully expressed all the important facts and issues in their 
appeals A quarter were undecided and another quarter disagreed with the 
statement. In contrast » 8 out of 10 agencies strongly agreed or agreed 
with the statement « Overall, the JAR seems to be working well, but more 
30 from the agency ^s perspective than the appellant's. 
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Informal Discovery 

Some unions and private attorneys expressed concern about waiving 
their right to formal discovery under the AAP. Although Informal discovery 
was also being used under the FAP, the parties retained the right under 
this procedure to pursue formal discovery. If necessary. The waiver of 
this right under the AAP left some wondering about its effect on their 
access to the information necessary to prepare their case* This issue 
was of greater concern to appellants than to agencies. As a consequence, 
the parties in experimental and control cases were asked to respond to a 
statement about their ability to obtain information for preparing their 
appeal • 

The matched responses to this statement, shown in Table 6«7f show 
that less than half the appellants under the AAP felt they where able to 
obtain the information they needed to prepare the Joint arbitration 
record, while 6 out of 10 agency representatives strongly agreed or 
agreed with this statement. Seen in isolation, this would raise concern 
about how well informal discovery is working for appellants. However, 
in comparison with the control group of appellants using the FAP, an 
even lower percentage of this group is found to strongly agree or agree 
with this statement. In this respect, the AAP compares favorably with 
the FAP. The difference between the two, however, is not statistically 
significant. 

The appellants* earlier concern about the full expression of facts 
and issues in the JAR is reflected again here in terms of access to 
Information for preparing the case. Appellants, in general, seem to 
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Table 6,7 

Agency and Appellant Opinions on Discovery Procedures 

for Experimental and Control Groups 

Statement: All information needed to prepare this case was supplied 
by the agency/appellant. 



Response 


Experimental Group 




Number 


Percent 


APPELLANT 






Total 


24 


100 


Strongly agree 


3 


13 


Agree 


7 


29 


Undecided 


5 


21 


Disagree 


7 


29 


Strongly disagree 


2 


8 


AGENCY 






Total 


29 


100 


Strongly agree 


3 


10 


Agree 


14 


48 


Undecided 


4 


14 


Disagree 


1 


3 


Strongly disagree 


7 


24 



Control Group 
Number Percent 



24 
2 
5 
3 

11 
3 



29 
1 

10 
8 
4 
6 



100 
8 
21 
13 
46 
13 



100 
3 

34 
28 
14 
21 
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feel at a disadvantage to the agency In the appeal proceedings. An 
Important finding In Table 6*7 Is that this feeling Is shared under the 
FAP, It Is not unique to the AAP. On the whole, it appears that both 
appellant and agency are more satisfied with the AAP In this respect 
than the FAP, Again, however, the sample differences are not statistically 
significant. 

Informal Hearing 

The Informal hearing of the AAP was meant to provide a more 
relaxed setting In which the parties could present their cases and cross 
examine witnesses. The elimination of a formal transcript as part of 
this process was expected to create a more Informal atmosphere for 
discussion of the Issues. The Informal hearing, as such, was expected 
to simplify and expedite the proceedings to the advantage of all the 
parties, but especially appellants who elected to represent themselves. 
As a consequence, appellants and agency representatives were asked to 
respond to a statement about the hearing and whether It gave them an 
adequate opportunity to present their case* The matched responses to 
this statement are presented In Table 6 ,8. Nearly 9 out of 10 appellants 
strongly agreed or agreed that the AAP hearing gave them an adequate 
opportunity to present their case. The percentage was even higher for 
agency representatives. 

In a comparison of these responses with those of the control group, 
comprised of similar appeals using the FAP, the differences for both 
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Table 6.8 

Agency and Appellant Opinions on the Conduct of the 
Hearing for Experimental and Control Groups 

Statement: At the hearings I (management) was provided with an adequate 
opportunity to present my (its) case. 



Response 


Experimental Group 


Control 


Group 




Number 


Percent 


Number 


Percent 


APPELLANT 










Total 


16 


100 


16 


100 


Strongly agree 


7 


44 


9 


56 


Agree 


7 


44 


5 


31 


Undecided 








1 


6 


Disagree 














Strongly disagree 


2 


12 


1 


6 


AGENCY 










Total 


22 


100 


22 


100 


Strongly agree 


13 


59 


12 


55 


Agree 


8 


36 


10 


45 


Undecided 


1 


5 








Disagree 














Strongly disagree 
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appellants and agencies were not statistically significant. The absence 
of a difference, of course, is consistent with the earlier observation 
that many Presiding Officials already consider themselves to be conducting 
an informal hearing under the FAP. The evidence strongly supports the 
parties' satisfaction with the informal hearing of the AAP. For that 
matter, it also supports their satisfaction with the FAP hearing. 

Expedited Proceedings 

The expedited schedule of the AAP caused some to worry that the 
MSPB might be sacrificing equity and fairness for a less costly, more 
expeditious proceeding* The fear was that the compressed schedule of 
the expedited procedure would not allow the parties sufficient time to 
prepare and present their case. Appellants and agencies were asked to 
respond to a statement about the procedure used to adjudicate their 
appeal and whether or not it gave them sufficient time to prepare their 
case. The matched responses to this statement are reported in Table 
6.9 for appellants and agencies. 

Seven out of 10 appellants strongly agreed or agreed that the AAP 
provided them with sufficient time to prepare their case. Six out of 10 
agency representatives joined in this response under the expedited 
procedure. These percentages, however, are much lower that those reported 
by appellants and agencies in the corresponding control groups. The 
difference in the case of agencies is statistically significant. Although 
a majority of appellants and agencies felt they had sufficient time 
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Table 6.9 

Appellant and Agency Opinions about the Adequacy of Time 

Allowed for Presenting an Appeal for Experimental 

and Control Groups 

Statements The procedure used by the Merit Systems Protection Board to 
process this appeal gaye me (managment) sufficient time to 
prepare my (its) case. 



Response 


Experimental Group 


Control 


Group 




Nuniber 


Percent 


Number 


Percent 


APPELLANT 










Total 


27 


100 


27 


100 


Strongly agree 


5 


18 


7 


26 


Agree 


14 


52 


17 


63 


Undecided 


3 


11 


2 


7 


Disagree 


k 


15 








Strongly disagree 


r 


4 


1 


4 


AGENCY 










Total 


35 


100 


35 


100 


Strongly agree 


5 


14« 


16 


45 


Agree 


17 


49* 


17 


49 


Undecided 


4 


11 


1 


3 


Disagree 


9 


26 








Strongly disagree 








1 


3 



* The mean difference of the combined percentage of those strongly 
agreeing and agreeing with the statement between experimental and 
control groups is statistically significant at the ,10 level in a 
one-tail test . 
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under the AAP to prepare their case, the evidence indicates that a 
signficiant number experienced more pressure under this procedure than 
under the FAP. 

General Perceptions 

Reactions to the various steps in the appeals process might be 
expected to vary for the AAP and FAP. The important question is the 
weighting of these reactions and the parties' general perceptions of the 
two procedures in terms of their equity and fairness. Appellants and 
agencies, as a result, were asked to respond to a statement about the 
equity and fairness of the procedure used to adjudicate their case. The 
matched responses to this statement are reported in Table 6.10. Among 
appellants using the expedited procedure, 76 percent strongly agreed or 
agreed that the AAP was equitable and fair. The percentage among agency 
representatives reached 88 percent. 

These responses compare favorably with those of appellants and 
agencies in the corresponding control groups. A higher percentage of 
appellants in the experimental group felt the AAP was equitable and fair 
than in the control group. The opposite was true among agencies, but in 
both cases, the differences were not statistically significant. By 
design, the parties were asked to respond to this statement before the 
initial decision was Issued to reduce any bias that might develop in 
response to the outcome. Some responses were delayed, however, until 
after the decision was issued. A study of these responses falls to show 
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Table 6e10 

Appellant and Agency Opinions About the Equity 

and Fairness of the Procedure Used to Process 

Their Appeal for Experimental and Control Groups 

Statement! The procedure used by the Merit Systems Protection Board 
to handle this appeal was fair and equitable. 



Response 



Experimental Group Control Group 
Number Percent Number Percent 



APPELLANT 










Total 


33 


100 


33 


100 


Strongly agree 


7 


21 


1 


3 


Agree 


18 


55 


18 


55 


Undecided 


4 


12 


7 


21 


Disagree 


2 


6 


5 


15 


Strongly disagree 


2 


6 


2 


6 


AGENCY 










Total 


43 


100 


43 


100 


Strongly agree 


13 


30 


15 


35 


Agree 


25 


58 


26 


65 


Undecided 


2 


5 


1 


2 


Disagree 


1 


2 


1 


2 


Strongly disagree 


2 


5 
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any systematic differences in the parties' satisfaction with the two 
procedures related to the outcome of the appeal. 

SUMMARY 

The evidence in this chapter supports the equity suid fairness of 
the AAP. In a test of the expedited procedure's fairness and impartiality, 
the evidence shows that appellants and agencies have found the decisions 
of the AAF to be consistent with those of the FAP and many of those who 
have used the AAP have returned to use it again. Appellants and agencies 
using the AAP generally express satisfaction with, its procedural steps 
and the overall equity and fairness of the process. The important 
conclusion is that the AAP compares favorably in this respect to the 
FAP. There is no strong case for arguing that fairness and impartiality 
have been sacrified for a more expeditious procedure. 
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APPENDIX A 
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Appel lant Survey 
Appeals Arbitration Procedure 



1A7 



Caae Ni 



NSPB Appeals Procedure 
Infornetlon Record 

Record of Official Hours Spent in 
Appeals Arbitration Procedure 



«111« 



Case No. 



Appellant and 
RepreaentatlYca 



Number of Official Hours Spent During weeks: GS/SES 
142— 3411 546 748 ^* levels 



Appellant 



Reoreaentative 



Union Official 



Mltneaaea 
1 
2 

3 

4 



Travel Expense for Appellant and Appellant's Representatives 
and Vitnesses Related to Voluntary Expedited Appeals Procedure 



Trios 
1 

2 

3 

« 

9 



TraaawrtatigB t 



Per Dici I 



U8 



MSPB APPEALS PROCEDURE 
OPINION SURVEY 



Please mark ONE box for each 
question. 



1) The joint appeals record prepared 
for this appeal fully expresses all 
the important facts and issues • 



Please check here 



if the appeal 



was voluntarily settled during 
preparation of the joint appeals 
record. Skip to Question 5. 

2) All information I needed to 
prepare the Joint appeals 

record was supplied by the agency. 

3) At the hearing, I was provided with 
an adequate opportunity to present 
my case. 

Please check here you did 

not request a hearing. 
Skip to Question tt. 

*) The procedure used by the Merit Systems 
Protection Board to process this appeal 
gave me sufficient time to prepare 
ay case. 

5) In my opinion, the procedure used by 
the Herit Systems Protection Board to 
handled this appeal was fair and 
equitable • 



(1) strongly agree 
I (2) agree 



(1) 



(1) 



I t 

(T) 



t l-i) undecided 



1^1 

(2) 



(2) 



(2) 



(3) 



(3) 



(3) 



(H) diaagree 



(4) 



I I 



I I 



(5)Stronitlv disagree 



I t 
(5) 



(5) 



(5) 



I 



l_l I l_l I l_l I !_l I LI 
(1)!(2)|(3)|(i»)|(5) 
< i I II 



I 



i I 



I _ I _ I _ I _ I _ I 
! 1-1 1 l_l I l_l I l_l I IJ I 
1(1)1(2)1(3)1(4)1(5)1 
I I I I I I 
I III I I 
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MSPB APPEALS PROCBDORE 
OPINION SDRVET 

6) Briefly explain why you eleoted to use tbe alternative voluhtary 

expedited appeals procedure rather than the formal appeals procedure. 



7) Please provide any additional coouaents or suggestions you would like 
to make about the procedure used to process this appeal. . 
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Management Survey 
Appeals Arbitration Procedure 
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Cam Iam 

sills. 

Cam le. 



MSPB Appeal* Proe«lttr« 
InforaBtlon Reoord 

Record of Official Hcura Spcot In 

Appeals Arbitration Procedure 



NanageaaDt Nu^er of Official Hours Spent During wedca: GS/SBS 
BBBreaeatatlYtia U2 3&J1 ^^6 7tB 2± t-eveia 

BMreagptfttlYea 



Manaaeaent 

MltawaM 

1 
2 
3 

Other f identify 

bY nit) 



travel ficpenae for Manaieaaat lepreaeatativea and 
NanagaMBt Witnaa a aa lalatad to foluBUry l9«4itatf Appeals Prooedur* 



t 
3 
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MSPB APPEALS PROCEDURE 
OPINION SDRVBT 



Please mark ONE box for each 
question. 



1) The joint appeals record prepared 
for this appeal fully expresses all 
the important facts and issues. 

Please check here if the appeal 

was voluntarily settled during 
preparation of the Joint appeals 
record. Skip to Question 5. 

2) All information needed by management 
to prepare the Joint appeals 

record was supplied by the appellant. 

3) At the hearing, management was provided 
with an adequate opportunity to present 
its case. 

Please check here if the 

appellant did not request a hearing. 
Skip to Question U. 

4) The procedure used by the Merit Systems 
Protection Board to process this appeal 
gave management sufficient time to 
prepare the case. 

5) In my opinion, the procedure used by 
the Herlt Systems Protection Board to 
handled this appeal was fair and 
equitable. 



(1) atrewtlY agree 

i (2V agree 



(1) 



(1) 



(1) 



(2) 



(2) 



(2) 



IJ I l_l 
(1)1(2) 

I 

I 
- I _ 



l_l I l_l 
(1)1(2) 

I 

I 



I I 

(3) 



(3) 



(3) 



l_l 
(3) 



l_l 
(3) 



^) undecldad 



IJ 
(4) 



l_l 
(4) 



(4) 



IJ 
(4) 



1-1 
(4) 



4) dlaagrea 



(5)atronglv diaagrae 



(5) 



IJ 
(5) 



l_l 
(5) 



U 
(5) 



IJ 
(5) 
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MSPB APPEALS PROCEDORB 



OPINION SURVEY 



6) Briefly explain why manatgement elected to use the alternative voluntary 
expedited appeals procedure rather than the formal appeals procedure o 



7) Please provide any additional conuaents or suggestions you would like 
to make about the procedure used to process this appeal, «.__«««««. 
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MSPB Presiding Official Survey 
Appeals Arbitration Procedure 
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-tii» 



HSPB 
Baprescntativea 



Regional Dlractop 

Prflaldtm; Qfaciaii 



MSPB Appsals Proo«dur« 
InforBBtlon Rttoord 

Racord of Offiolftl BcMrs Sp«Bt in 

AppeaHs Arbitration Procedure 



Nuotber of Official Hours Spent During Weeks: 
— 142 __34il Sftfi JLkfl a± 



GS/SES 

Levela 



Qihera (Idgntifv 



Travel Expense for Regional MSPB Representatives 
Related to Voluntary Expedited Appeals Procedure 



Trips 
1 
2 
3 

S 



TriBaP9rtitioB I 



P«r nimm t 
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Appellant Survey 
Formal Appeals Procedure 
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Cm* i 



.^120-. 



Cm* 104 



HSPB Appeals Prooadure 
InforaatlOB Reoord 

R«oord of Offlolal Hours Spent In 
Poraal Appeals Procedure 



Appellant and 


Number of Official Koura Spent During Veeka: 
1-U 5-a Q-12 n-i6 17* 


GS/SBS 








££iU&& 












Witneaaflfl 






1 




2 






3 






k 













Travel Bxpenae for Appellant and Appellant*a HepreaentatiTea 
and Hitneases Related to Poraal Appeala Prooadurc 



Icifia. 
1 

2 

3 
\ 
5 



TranawrtitlflB I 



Par DIM I 
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MSPB APPEALS PROCEDURE 
OPINION SURVEY 



Please mark ONE box for each 
question. 



1) All the infonnatlon I needed to prepare 
my case was voluntarily supplied to me 
by the agency representative. 



2) At the hearing, I was provided with an 
adequate opportunity to present my 
case. 



3) The procedure used by the Merit Systems 
Protection Board to process my appeal 
gave me sufficient time to prepare my 
case. 



4) In my opinion, the procedure used by 
the Merit Systems Protection Board to 
handle my appeal was fair and 
equitable. 



D 

1) 



(1) 



(1^ strpn olv agree 



D 

2) 



n 

1(2) 



n 

KD 



D 
(1) 



D 

[3) 



D 

13) 



:2) 



n 

2) 



(2) aore^ 



(3) undecided 
(4) disagree 



D 

(3 



D 

(3 



D 

{4^ 



D 

(4) 



D 



D 



D 

(5) 



D 

(5) 



D 



(4)(5) 



D 



(4)(5) 



(5) strongly disagree 



159 



MSPB APPE&LS PSOCEDOSE 

opiNiOH simvEr 

6} Briefly esplalsi ^y you eleotad to use the alternative voluntary 

expedited appeals pEH>cedure rather than the formal appeals procedure, 



7) Please provide any additional oomiBBnts or suggestions you would like 
to aake about the procedure used to process this appeal. _^ 
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Management Survey 
Formal Appeals Procedure 



I6f 



Case 1 



.2120=. 



Caa« Ro. 



MSPB Appeals Prooadur* 
Inforaatlon Record 

Record of Offiolal Sours Spent ia 
Poraal Appeals Procedure 



Hanageaent Number of Official Hours Spent During Weeks: GS/SBS 

Beppeaentativea Ht ^-8 q.12 1^-16 U± LfiXfilfl. 

Hapraaentatlve 

2 _„_ ____ 
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MSPB M»PEALS PROCEDURE 
OPINION SURVEY 



Please mark ONE box for each 
question. 



1) All the information needed by 

management to prepare this case was 
voluntarily supplied by the appellant. 



2) At the hearing, management was 

provided with an adequate opportunity 
to present its case. 



an 



3) The procedure used by the Merit 
Systems Protection Board to process 
this appeal gave management sufficient 
time to prepare the case. 



4) In my opinion, the procedure used by 
the Merit Systems Protection Board 
to handle this appeal was fair and 
equitable. 
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MSPB APPBAl^ PROCEDORB 



OPINIOB SDBTET 



5) Briefly explain why aanagement elected to use the formal appeals 
procedure rather than the alternative voluntary expedited appeals 
procedure • 



6) Please provide any additional comaents or suggestions you would like 
to Bake about the procedure used to process this appeal • __„«_^__ 
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